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INTRODUCTION 

THE CASE BOOK FOB STUDENTS OF BUSINESS LAW 

This is the first Case Book of Conuuereial Law prepared 
for colleges and schools of business. It is not intended for 
professional law schools and therefore does not contain 
anything regarding evidence or procedure. Law is taught 
in commercial institutions primarily to provide the student 
of Business Economics with information about the princi- 
ples underlying the legal aspects of industrial and commer- 
cial enterprises. 

Indeed, one cannot gain a better insight into the complex 
fabric of modem society than by reading the miniature 
dramas hidden away in the records of lawsuits. The many 
sources of friction in the business world, the causes of mis- 
understandings and disagreement, the interplay of mani- 
fold economic forces are well illustrated here. Commercial 
law possibly more than any other subject of study affords 
a means of unraveling the complex maze of economic activi- 
ties and of seeing them in their proper and significant 
relations. 

It is now well recognized that business is a field of 
activity for which schools and colleges can give scientific 
training just as engineering is a field for which schools give 
appropriate preparation. And in these business schools 
Commercial Law is an essential course in the curriculum. 
Furthermore, there are certain practical branches of busi- 
ness which are so intimately wrapped up with law that they 

cannot be grasped without study of law. A good illustra- 
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X PROBLEMS IN BUSINESS LAW 

tion of this fact is Accountancy. No one, for example, can 
master corporation accounting without a knowledge of 
, corporation finance and corporation law. One cannot be- 
come a good auditor without understanding the laws of 
property, of partnership, of corporations and of auditing, 
and even the preparation of accounts of estates requires a 
knowledge not only of substantive law but also of proce- 
dure. As a further illustration, the student of Export 
Trade must know something about bills, notes, drafts and 
the law of carriers and have some familiarity with the law 
of Marine Insurance. 

In regard to the method of approaching the subject of 
Conmiercial Law, it would obviously be inadvisable to re- 
quire the business student to go through the complete 
course prescribed for the undei^aduate of a law school; 
and the texts would hardly be appropriate. They are too 
bulky, too technical. Furthermore, a student of Business 
Law is hardly concerned with historical theories of law and 
the minutiae of procedure and pleading. Therefore, these 
matters are omitted in the present work and the entire 
emphasis is laid upon the substantive law, that is, the 
rights and remedies a man has in contract. For the sub* 
ject of contract in its applications includes practically 
everything of a legal nature with which a business man 
usually has to deal. Thus agency, sales, insurance, part- 
nership, negotiable instruments, suretyship, are all of them 
specialized applications of the law of contract. 

Admitting the importance of the study, we may n^xt 
discuss the way in which it may be undertaken. Mc^t 
students can learn concrete facts more easily than abstrac- 
tions. It is interesting to learn about a business disagree- 
ment between Jones and Smith and interesting to know 
why the Court decided in favor of Jones instead of Smith. 
To turn next to a somewhat similar situation between 
Brown and Bobbins where, however, there was an addi- 
tional fact not present in the previous case and where 
consequently a different decision is arrived at, — ^this in- 
ductive method of study, by keeping the student near to 
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reality, prepares him for the complementary deductive 
process of reasoning whereby later in real life he can apply 
the principles of law deductively to the actual situation)^ 
that will confront him in business. 

Neither induction nor deduction is in itself wholly satis- 
factory; both processes of thought must be used in study- 
ing any science, just as both hands are used in grasping 
an object firmly. Thus a case book in commercial law is 
like the use of a laboratory in teaching physics or chem- 
istry, for every lawsuit is a kind of test illustrating the 
working of a legal principle. Whether an instructor states 
the principles and shows how they are illustrated in the 
cases, or whether the student himself is left to trace out 
the principles from his own perusal of the cases,— these are 
matters of personal choice depending upon the intellectual 
caliber of a class or the amount of time available for the 
study of the subject. In any event it is convenient to have 
at hand in small compass a sufficient mass of material to 
afford concrete subjects for discussion in connection with 
the particular textbook already in use. No matter how 
thoroughly a student reads a treatise, however good it may 
be, he cannot acquire much practical judgment or experi- 
ence unless he analyzes concrete cases and finds out for 
himself the principles underlying them. 

It seemed less important to us, in this book, to cite ^'lead- 
ing cases" than to present those which illustrated as far 
as possible actual business conditions of the present day. 
Great care was exercised in making the selection and then 
each case was subjected to a ** boiling down'* process, elim- 
inating all unimportant facts, so that many of the cases 
which filled several pages in the original reports are here 
set forth in only a few lines. Advisedly the answers are 
not stated, since to do so would impair the resistance-value 
of the problems. If a student has the ambition and perse- 
verance to hunt up the citations before coming to a recita- 
tion he will in that way acquire the analytical training 
which we aim to impart. If, on the other hand, his argu- 
ments are purely original, he benefits by this exercise of his 
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logical faculties and gains a salutary modesty by finding 
out how often the apparent answer is the incorrect one. 

It was peculiarly advisable to keep the names of the par- 
ties just as they actually appear in the record. Nothing 
is so dull as to talk of ** A, B, C and D" in classroom dis- 
cussion; the letters are mere lifeless abstractions easily 
confused with each other. But when the woes of Raflowitz 
or Hyde or Pf eflEenheimer are discussed, students will un- 
consciously tend to visualize these worthies, and sharply 
individualize them. This is no mere supposition, for it has 
been demonstrated in classroom with many classes. All the 
cases in this book have been thoroughly tried out in the 
classroom and the wording rearranged or modified when- 
ever experience showed each change to be advisable. 

In the classroom discussion and quizzing, many points 
of view are sure to come to light. Different people see 
things differently. The most valuable kind of teaching is 
that afforded by the rapid interchange of question and 
answer, counter question and answer. After the decision 
in a particular case has been stated and discussed, it is a 
good plan to argue whether the same decision would have 
been reached if some material fact in the case had been 
different. This sort of viva voce analysis is invaluable as 
a means of stimulating the students' interest .and training 
his judgment. Frequently a student will suggest, of his 
own accord, other legal situations which in turn may be 
reviewed before the class. Thus each case of this collec- 
tion may be used as a point of departure; the questions 
added here and there are merely sign-posts to guide some 
particular line of discussion or analysis, for doubtless many 
other inquiries will suggest themselves to the reader. 

Not only has each case been stated with utmost brevity, 
but each case in turn represents fully ten others that have 
been considered and rejected. Wherever possible the choice 
was determined by the interest or novelty of the commercial 
transaction involved. The more interesting a case the bet- 
ter will a student remember the principle which it illus- 
trates. 
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Owing to its density of population, New York State has 
a greater volume of judicial precedent than any other, and 
whenever a good ease could be found in this state, it was 
given preference if the general trend of fhe legal theory 
involved was largely similar to that of most of the Ameri- 
can state courts. Li the cases chosen from other states, a 
wide geographical distribution was aimed at, especially be- 
cause of the variety of commodities, transactions and busi- 
ness situations thus presented. 

Especially in sales, negotiable instruments, corporations 
and partnership is it important to know the limitations 
placed upon the rules of oommon law by the statutes of 
the several states. But this is a matter for a treatise, not 
for a case-book, and as there is considerable variance in 
statutory law,, the teacher will naturally outline the statutes 
of his own particular state in connection with the points 
under discussion. 

It is hoped that we have successfully met a growing need 
for such a book in the many business colleges, corporation 
training schools, commercial high schools, and in those 
universities which have decided that business is a many- 
angled subject worthy of study. The human interest of 
the subject has not been lost sight of, and the range of 
cases shows its far-reaching, everyday importance. Prom 
this standpoint the subject can be taught with all possible 
spontaneity. 

Justin H. Moore 
Charles A. Houston 

New York Cmr 
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PROBLEMS IN 
BUSINESS LAW 



PROBLEMS IN BUSINESS LAW 

CONTBACTS 

OFFBB, AOCEPTAirOB, EB^OCAmON 

. 1.' Intention. — ^Miss McClurg and Mr. Terry feel in high 
spirits at an evening ex<sursion with a party of friends, 
among whom is a justice of the peace, and Miss McGIurg 
in jest challenges Terry to marry her. He accepts the chal- 
lenge in the same spirit. The ceremony was in the usual 
and proper form, the justice doubting whether it was in 
earnest or in jest. Friends are earnest in congratulating 
the twain, and Miss McClurg brings suit to restrain the 
justice from recordinff the marriage certificate. Is the girl 
a wife or not? y/ ' /. ( 

McClurg V. Terry, 21 N. J: Bq. 226. 

2. Intent to effect business relations. — ^Mitchel was a 
candidate for the office of Mayor of New York, and in his 
ante-election speeches promised not to attempt to change 
any of the laws governing the civil service. O'Reilly, a 
citizen and taxpayer, on the strength of these promises, 
voted for Mitchel, and Mitchel was elected. Afterwards 
Mitchel advocated certain changes in the Civil Service 
Law, and O 'Beilly seeks to enjoin Mitchel from so doing. 
O'Reilly v. Mitchel, 85 Misc. 176, 148 N. T. Supp. 

88. ^\'j' Jrf^i^%K^ ^ 

^^ Intent on one side only.— At the age of twelve Amelia 
Plate went to live with her brother-in-law, George Durst, 
who supported her and gave her spending money. The 
girl helped take care of his young children, and helped him 

1 
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in his store. When she was seventeen years old he prom- 
ised her $1,000 at the end of five years, also $1,000 when- 
ever she should marry and a $500 diamond ring. Durst 
said this in jest but the girl understood it seriously. Later 
Durst dismissed her from his home. Can she recover the 
value of her services? Lj^- 

Plate V. Durst, & W. Va. 63, 24 S. E. 580. 

4. Mntual assent — Communication of off er.— Bartholomew 
saw his neighbor, Jackson 's, stock of wheat on fire, and he 
removed it to a safe place, and sues for his services. Can 
he recover! ^/^f . 

Bartholomew v. Jackson, 20 Johnson (N. T.) 28. 

6. Hntnal assent — Communication of offer. — ^Lounds lost 
a mare and advertised a reward of $150 to the finder. 
Rogers, in ignorance of the advertisement, found the mare 
on the highway, and returned her to Lounds. Can Bogers 
claim the reward? 

Howland v. Lounds, 51 N. Y. 604. See rather 
Fitch V. Snedaker, 38 N. T. 248. 

Is intent a requisite of contract? . ' • 

6y Hntnal assent — Holbrook wrote Schenectady Stove 
Company, asking for prices and terms on hollow-ware, de- 
livered in New York. The company answered by sending 
a catalogue, and stating that the discount would be 60% 
and 10% cash thirty days. Holbrook sent an order for five 
shipments, specifying the goods according to the catalogue. 
The company refused to ship the order. Is it bound to 

do w^vy/^ 

ochenectady Stove Co. v. E^plbrook, 101 N. Y. 45. 
Is Holbrook the offerer or offeree? j('\^ 'V^^ 

7. Hntnal assent — Offer— Bids. — ^A New York street com- 
misl^ioner, by virtue of a statute and a city ordinance, ad- 
vertises for bids to pave a certain street. Smith submits 
the lowest bid. The commissioner submitted it to the com« 
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mon council, who refused to make the necessary appropri- 
ation of money. Can Smith recover damages from the city 
for breach of contract! y > , 

Smith V. The Miyor of New York, 10 N. T. 505. 



j) Bids.—] 
iBoiit to con£ 



-Haseltine asked for bids on a house he was 
aBbut to construct. When the bids were opened, Leskie's 
was lowest, and Haseltine smiled and said: ^^You are the 
lucky man/' The men then separated, and it was under- 
stood that a formal written contract would be entered into 
before the work was commenced. Later, however, Hasel- 
tine, doubting Leskie's skill or fitness, chose another bidder 
to do the work. May Leskie recover damages for breach 
of contract? 

Leskie v. Haseltine, 155 Pa. St. 98, 25 Atl. 886. 

7 ' 

Was there an oifer and acceptancet 

%. Commimieation of offer. — ^Mr. Tate had a cotton gin 
at Clacks, a station on the Yazoo and Mississippi Valley 
B. B. Co. There was no building or agent at this place, 
and Tate was in the habit of notifying a conductor of a local 
freight train to leave a car on the siding, which would then 
be loaded and Tate would thereafter flag the freight train, 
to which it would be attached. There was one freight train 
a day. Just after this daily train had left, a car was loaded 
with cotton. In the night the cotton was destroyed by fire. 
Can Tate recover its value from the railroad? 

Tate V. Yazoo B. E., 78 Miss. 842, 29 S. 392. 

If there was a contract here, who was the offerer, who the 
offeree? 

10. Communication of acceptance. — ^A reward for the re- 
covery of four diamond rings was offered by Morch in a 
newspaper. If Alice Pierson finds the rings can she claim 
the reward without having previously notified Morch of her' 
acceptance of his offer ? 

Pierson v. Morch, 82 N. Y. 503. 
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11. Xntention. — ^Miss Chism told Wellington, her broth- 
er-in-law, that she would leave $5,000 by will to Mrs. Well- 
ington, her sister, in return for Wellington's professional 
advice regarding investments. Mrs. Wellington died and 
Miss Chism, after further services from Wellington, made 
a new will, leaving $5,000 to hinL Later he remarried with- 
out Miss Chism's knowledge. When she learned of his 
marriage she destroyed her second will also, and made a 
third will, leaving him nothing. After her death can Well- 
ington recover $5,000 from her administrator? 

Wellington v. Apthorp, 145 Mass. 69, 13 N. E. 10. 

Was there a contract heref If so, was it bilateral or mii- 
lateralt 

18. Xntual assent— Kershaw wrote to Moulton— ''We 
are authorized to offer Michigan fine salt, in full carload 
lots of 80 to 95 barrels, delivered at your city, at 85^ per 
barrel." Moulton wired: ''Letter received. Ship me 
2,000 barrels as offered in your letter. ' ' Is Eershaw bound 
to deliver? 

Moulton V. Eershaw, 59 Wis. 316. 

18. Aooeptanoe when effective. — Trevor, in New York, 
telegraphed to Wood in New Orleans, inquiring the price of 
$100,000 Mexican. Wood answered that he would deliver 
50,000 at 7%. The same day, Jan. 31st, Trevor wired from 
New York : ' * Your offer 50,000 Mexicans at 7^ accepted. ' ' 
Owing to a derangement of the wires, this telegram was not 
received by Wood until February 4th, and in the meantime 
Wood had disposed of the Mexican dollars elsewhere. Can 
Trevor recover damages f 

Trevor v. Wood, 36 N. Y. 307. 

When does a written contract come into beingf 

14. At 11 :30 A. M. Shaw telegraphed from Boston to 
Brauer in New York, offering certain terms for the ship- 
ping of cattle to Liverpool. The telegram specified: "Sub- 
ject to prompt reply." The telegram was received at 
12:16 P.M. 
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Brauer wired acceptance at 12:28, which was not re- 
ceived until 1 :20. At 1 P. M. Shaw had already wired a 
revocation, which was received by Brauer at 1:43. Was 
there a contract! 

Brauer v. Shaw, 46 N. B. 617, 168 Mass. 198. 

15. Bevooation when effective. — On February 2d a let- 
ter reaches Cohn from Eempner in which the latter offers 
to sell his house for $10,000. On February 7th Cohn writes 
his acceptance of these terms. The letter reaches Kempner 
on February 9th. But Kempner, before receiving it, had 
written a second letter, dated February 7th, wherein he 
withdrew his offer to sell the house. Was there a contract? 

Kempner v. Cohn, 1 S. W. 869, 47 Ark. 519. 

Was 5 days a reasonable length of time for the offer to remain 
open in the case of real estatet In the case of cotton or other 
merchandise t 

16. Shainwald agreed to buy certain stock of Page at 
an agreed price, at any time up to and including January 
1, 1897. 

January 2d was Sunday. 

Page called with the stock Monday morning, but the 
other refused to pay for it. Was there a contract? 

Page V. Shainwald, 169 N. Y. 246, 62 N. E. 356. 

17. Express revocation. — ^A traveling salesman repre- 
senting a hardware concern took an order from Perkins 
for various articles amounting to $236, Underneath Per- 
kins' signature the salesman wrote: 

''Accepted subject to the approval of the Thompson 
Mfg. Co." and added his own signature. 

Two months later, before shipment, Perkins wrote coun- 
termanding his order. The Thompson Co. disregarded this 
letter, shipped the goods and now sue for the $236. 
Was there a contract! 

Thompson Mfg. Co. v. Perkins, 66 N. W. 874, 97 
Iowa 607. 
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18. The Manchester Fire Insurance Co. wrote Prescott 
that they would renew his fire insurance policy for one year 
from February 1, 1897, in the sum of $500 unless notified 
to the contrary by him. He, believing his buildings in- 
sured, wrote no reply. On March 1st the buildings are de- 
stroyed by fire. Can Prescott recover the insurance money ? 

Prescott V. Jones, 41 Atl. 352, 69 N. H. 305. 

Was there a contract f If so, how was the offer accepted t 

19. Hobbs had sent eelskins four or five times to the 
Massasoit Whip Co., who, though saying nothing upon the 
receipt of the skins, had subsequently paid for them. 

Hobbs now makes a sixth shipment, sends his bill, re* 
ceives no answer and then sues for the price. Was there 
an acceptance of his offer? 

Hobbs V. Massasoit Whip Co., 33 N. E. 495, 158 
Mass 194. 

If goods are delivered to X. without his request, and he de- 
clines to purchase them, who must pay the return freight 
charges? 

20. Corlies & Company desired certain alterations to be 
made in their oflSce, and asked White, a builder, to furnish 
an estimate, which he did. Thereupon, Corlies & Company 
wrote to White the following letter : 

*'New York, September 29th. 
''Upon an agreement to finish the fitting up of 
offices 57 Broadway in two weeks from date, you 
can begin at once." 

White made no reply to this note, but immediately upon 
its receipt purchased lumber and began work at his shop. 
On the next day, Corlies & Company countermanded their 
note, and White sues them for breach of contract. Can 
he recover? 

White V. Corlies, 46 N. T. 467. 

Was this a unilateral or bilateral contract f 
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21. Dane wrote to the Chicago & C. E. B. B. Co. the 
following letter : 

'*We hereby agree to receive in Port of New York and 
^transport to Chicago, for your account, not exceeding 6,000 
tons iron in April, May, June, July and August, 1864^ 
upon the terms and prices hereinafter specified (then fol- 
lowed the terms and prices)/' 

The Eailroad Company replied : 

"We assent to your agreement and will be bound by its 
terms. ' ' 

Was there a contract between these parties? 

Chic. & G. E, E. R. Co. v. Dane, 43 N. T. 240. 

22. A sheriff advertises land to be auctioned off. Hart- 
man is highest bidder, for $3,050. Before the sheriff has 
made any written memorandum as the law requires. Hart- 
man learns there are incumbrances on the land and with- 
draws his bid. The sheriff claims there was a binding 
contract, since he had knocked down the property to Hart- 
man and all the other bidders had gone away. Can the 
sheriff recover damages for breach of contract! 

Dunham v. Hartman, 153 Mo. 625, 55 S. B. 233. 
Who made the offer t Was it revoked? Was it accepted t 

23. At a sheriff's sale, it was announced at the outset 
that no person could retract his bid and that if any bidder 
failed to comply with all conditions of the sale, he would 
have to pay all costs and charges. Seltzer bid $7,000 for 
the land, thinking it was free of a certain mortgage of 
$6,000, but he discovered his error before the hammer fell 
and withdrew his bid. The sheriff refused to listen and 
knocked the property down to Seltzer. Can the latter be 
held to his bid? 

Fisher v. Seltzer, 23 Penn. St. 308, 62 Am. Dec. 
335. 

Can an offerer be deprived of the right to revoke? 
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S4. Ticket at reduced rate. — ^Watson, a negro who can 
neither read nor write, buys an excursion ticket at a re- 
duced rate, good for a trip from Franklin to Nashville and 
return. Plainly printed on the ticket was a notice that 
it must be stamped by the railroad agent in Nashville. 
Watson did not have this done and was ejected from the 
train on the way home. Was the condition printed on the 
ticket binding upon Watson, who could not read it? 

Watson V. LouisviUe & N. B. B., 104 Tenn. 194, 
56 S. W. 1024. 

Is a contract of passenger transportation a unilateral or bi- 
lateral contract? What is a ticket! What is a receipt f 

25. In a San Francisco warehouse Taussig stored 64 
barrels of liquor, some of which leaked. He sues the ware- 
house company for this loss but they prove that the ware- 
house receipt bore in the margin, printed sidewise, the 
words: **Loss by fire or leakage at owner ^s risf If 
Taussig could prove he had not read these words, could 
he recover damages t 

Taussig V. Bode & Haslett, 134 GaL 260, 66 Pac 
259. 

Is a receipt a contract? 

26. On June 27th, Marshall, in New York, wired the 
Eisen Vineyard Company, of San Francisco, as follows: 
''Will you ship us one or two carloads of sherry?" The 
vineyard company replied, by wire, * ' Can furnish one, per- 
haps two, cars sherry, at 52^ cents per gallon, thirty 
days' credit.*' Marshall then wired: *'At prices quoted, 
former terms, you can ship two cars. ' ' To which the vine- 
yard company answered by wire: ''Price is net 52% cents 
without any rebate. If you understand it that way, an- 
swer." Marshall answered promptly: "If you cannot do 
better, will accept your terms and price." A few days 
later, the vineyard company wired: "Cannot accept your 
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order for sherry." Was a contract formed between these 
parties! 

Marshall v. Eisen Vineyard Co., 7 Misc. 674, 
28 N. Y. Supp. 62. 

27. DefixLiteness of offer and acceptance. — Harrison & 
Garrett agreed in writing with the Wilson Lumber Co. to 
saw all the lumber which the latter wished at $2.50 per 
thousand feet. The Wilson Co. had shown Garrett over its 
lands, assuring him that the contract would afford a year's 
employment. Harrison & Garrett went to large expense 
in moving their machinery and mill many miles, but the 
Wilson Co* furnished less than 79,000 feet to be sawed. May 
Harrison & Garrett recover damages for breach of contract? 

Harrison & Garrett v. Wilson Lumber Co., 119 
Ga. 6, 45 S. E. 730. 

28. Healy checked his handbag in the New York Central 
parcel room, receiving a coupon bearing on its face the 
words: **See conditions on back.'' 

On the back in fine print was a provision limiting the 
railroad's liability to $10.00. Healy did not see this con- 
dition. Can he recover the full value of his valise and 
contents in case of theft f 

Healy v. N. Y. Central R. E., 138 N. Y. Supp. 287. 
AflSrmed 210 N. Y. 646. 

Who would have title to the bag if Healy lost the coupon 
and Smith fomid it? 
Was this coupon a contract? 

29. Option. — ^In a lease, the owner of the premises gave 
the tenant the option of purchasing the premises at the 
end of his term if he so desired. Herman, the tenant, so 
elects, but the owner refuses to accept the purchase price. 
May Herman obtain an enforcement of this agreement? 

Herman v. Babcock, 103 Ind. 461, 3 N. B. 142. 

What is an option? 

Is one person bound and the other free to accept or reject? 
What is the consideration in an option? Is an option a bi^ 
lateral or unilateral agreement? 
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SO. AdTertiiementt. — ^In the Pall MM Gazette the Car- 
bolic Smoke Ball Co. advertised that they would pay £100 
to any one who, after using **The Carbolic Smoke Ball" 
for a certain time, should later contract influenza. Mrs. 
Carlill bought a ** smoke ball,'' used it as directed, con- 
tracted influenza and sues for £100. Was there a contract? 
Carlill V. Carbolic Smoke Ball Co., 61 L. J. Rep. 
(1892) 696. 

If a person sees a suit tagged with the price of $50.00 in a 
store window, and goes in and tenders the money but is told the 
price is really $60.00, may he recover for breach of contractf 

CONSmEBATION 

81. Consideration. — ^Wm. E. Story promised his nephew 
that he would pay him $5,000 if the latter would not use 
liquor or tobacco until after coming of age. The nephew 
abstains as requested. Is the uncle 's promise binding f 
Hamer v. Sidway, 124 N. Y. 538. 

If there was a contract here^ was it unilateral or bilateral? 

32. On Aug. 20 Whitaker gives his wife a note for 
$4,000 in consideration of her giving manual help in the 
out-of-door work of the farm. He dies in November and 
she seeks to have this note paid out of his estate. Can she 
recover! 

Whitaker v. Whitaker, 52 N. Y. 368. 

33. A landowner wished to sell his land. Ehle intended 
to buy it and by dint of repeated bargainings had succeeded 
in beating down the price considerably. Judson now comes 
and tells Ehle that he himself is desirous of making the 
purchase. Ehle consents to allow Judson to buy at the 
low price from the landowner in return for Judson 's prom- 
issory note for $100.00. This note is not paid when it falls 
due. Can Ehle recover payment ? 

Ehle V. Judson, 24 Wend. (N. Y.) 97. 

What is the difference between a past consideration and an 
executed consideration f 
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34. Brooks asked Ball to pay up his debt. The latter 
denied he owed anything and added that if Brooks would 
make oath as to the correctness of the claim, then he, Bally 
would pay it. Brooks makes oath as requested, but is 
denied payment. Can he recover at law? If there had 
been in fact no debt, could he recover upon Ball's promise? 

Brooks V. Ball, 18 Johnson (N. Y.) 337. 

If there was a contract here, was it unilateral or bilateral? 

35. The Bev. Mr. Horr, pastor of a Baptist church in 
Tarrytown, called on Mrs. Barker and asked her for a gift 
toward the payment of a mortgage on the church. She 
promised $2,500 if he would secure pledges for the balance 
due. After doing so, he returned and was told that as she 
did not have cash on hand, he would have to take a promis- 
sory note. Mrs. Barker died and her executor refuses to 
pay the note because she got no consideration. Can the 
church recover on the note at law? 

Roberts v. Cobb, 103 N. Y. 600. 

Was there a benefit to the promisor? A detriment to the 
promisee? 

38. A widow and widower, being both in marriageable 
•condition, became acquainted and the latter proposed mar- 
riage. The former declined unless he would settle some 
money upon her. He gave her a note for $5,000 payable 
six months after date with 6 per cent. The couple was 
married but soon had a quarrel and separated. The note 
is not paid when due and suit is brought upon it. Judg- 
ment for whom and why ? 

Wright V. Wright, 54 N. Y. 437. 

Is this kind of marriage contract against public policy? 

87. Two merchants each submitted cloth of their mak- 
ing to the judges of a county fair hoping to gain the bounty 
promised. 

Each merchant promised the other to pay one-half of the 
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bounty if successful. Can the successful merchant be hdd 
upon this promise T 

Briggs V. Tillotson, 8 John. (N. Y.) 304. 

Was there a benefit to the promisor t A detriment to the 
promisee f 

38. The American Tobacco Go. promised Bafolowitz 
that if he would purchase and sell a certain brand of 
cigarettes of their manufacture, he would be allowed a 
commission of 20 cents per thousand. Bafolowitz pur- 
chases 200,000 cigarettes, upon which purchase the de- 
fendant paid the promised commissions. If no more 
cigarettes are sent to him can he recover for breach of 
contract 1 

Bafolowitz V. American Tobacco Co., 73 Hun 87, 
25 N. Y. Supp. 1036. 
Was this a bilateral contract f 

39. Lewis Wright died leaving a last will. No money 
was left to Thomas, his only brother, heir at law and next 
of kin. Thomas filed his objections to the probate of the 
will. The executor persuaded Thomas to withdraw these 
objections, by promising to pay $500 to St. Mark's Church 
in New Castle. Thomas agreed and the executor drew a 
promissory note payable to the church. Neither the church 
nor the executor was entitled to anything under the will. 
Can the church recover on this notet 

Rector, etc. v. Teed, 120 N. Y. 583. 

Did Thomas Wright have a right to contest the probatef 

40. Consideration — ^vendor's lien. — ^Tolhurst sold a dy- 
namo to Ball. It was not paid for. The machine was 
then returned for repairs, and these were paid for by 
Powers. Tolhurst, however, refused to part with the dy- 
namo a second time unless Powers would promise to pay 
the purchase price, and Powers so promised. When he fails 
to keep his word Tolhurst sues him. Judgment for whomT 

Tolhurst V. Powers, 133 N. Y. 460. 
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Did Tolhurst have a right to refuse to part with the dynamo f 
What is a vendor's lienf How is a lien lostf 

41. Duress. — There was a disputed claim between Dun- 
ham and Griswold. The former threatened to sue and 
cause the civil arrest of the debtor. Griswold then exe- 
cuted a vmtten agreement to pay $9,000. Failing to per- 
form, he is sued by Dunham and his defense is firstly, no 
consideration, and secondly, duress. Is the defense good? 
Dunham v. Griswold, 100 N. Y. 224. 

Dr. Fuller sends Mrs. Kemp a bill of $670 for pro- 
fe^si6nal services. Kemp at once sends back a check for 
$400, stating that it is payment in full and was a fair and 
just price for the services. Dr. Fuller collects on the 
check and brings suit for the balance. Judgment for whom 
and why? What is meant by an account stated? What 
is meant by an unliquidated debt? 

Fuller V. Kemp, 138 N. Y. 231. 

Valuable consideratioE — ^Bene&t to promisee. — 01m- 
stekd owed $600 on a promissory note. The note being 
overdue, the holder agreed to extend the time for payment 
inasmuch as Olmstead now promised to pay 6 per cent in- 
terest for the future duration of his indebtedness. 

Olmstead does not extend the full time as agreed, and 
brings suit upon the note. Judgment for whom and why? 
Kellogg V. Olmstead, 25 N. Y. 189. 

Can a creditor require payment of interest upon any overdue 
debt? 

f , 

'44.\ Bickett's granddaughter obtained a position in a 

stowat $10.00 a week. One day Bickett came in and said : 

**None of my grandchildren work and you don't have to." 

He then gave her a promissory note for $2,000 at 6 per 

cent. Belying on this, the girl gave up her position. About 

a year's interest was paid and then Bickett died. Can she 

recover on the note from his estate? 

Bickett V. Scothorn, 57 Neb. 51. 
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46. Johnson for $5,000 conveyed by deed to Beebe the 
sole right to make use and sell in Canada a patented 
threshing machine and covenanted to perfect this patent 
right in England within a reasonable time. He does not 
thus perform his covenant and is sued by Beebe for the 
breach. The defense is that Johnson was an American citi* 
zen and resident and that in this case Canada alone had 
authority to grant permission to sell patents only to Ca- 
nadian residents or to citizens of Great Britain. Did this 
legal impossibility constitute a failure of consideration? 
Beebe v. Johnson, 19 Wend. (N. T.) 500. 

Conld Parliament by special act overrule the Canadian lawf 

46. A firm contracted with the United States government 
to carry mail from Louisville to Artesia. An employee 
stole a package belonging to Foster. The firm at first de- 
nied any liability but finally gave Foster a note for $200 
upon consideration that he would wait a few months for 
payment. Can Foster recover at law if the note is not 
paid at maturity? 

Foster v. Metts & Co., 55 Miss. 77. 

Is an employer responsible for the crimes of an employee act- 
ing without the knowledge or authority of the employer? 

4ii A debt was owed by Sheffield to Strong, and the 
former, after the debt came due, made a promissory note 
payable on demand to Strong. Strong took it to the other's 
wife, who indorsed the note, after Strong had said to her: 

*'I will hold this note until such time as I want my 
money, when I will make a demand on you for it." 

If the note is not paid can Mrs. Strong be held liable on 
her indorsement? 

Strong V. Sheffield, 144 N. Y. 392. 

Did the woman's indorsement obligate the creditor to with- 
hold suit? 

48^ Moore gave to Pettibone a writing, proposing to 
lease certain property to Pettibone for 99 years, at an 
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annual rental of $1,000, and stating that this proposal 
would be binding for six months from date. Five months 
thereafter, Pettibone accepted the proposal. Moore refused 
to give the lease. Could Pettibone obtain a lease at law! 
Pettibone v. Moore, 75 Hun 461, 27 N. Y. Supp. 
455. 

Was there a consideration for the continuing offer f 

^^ OuUa was a member in good standing of the Local 
tibn of Maltsters. The Union had a contract with Bar- 
ton, a brewer, by which Barton agreed to employ only 
Union men and to pay the maltsters $18 per week. While 
this contract was in force. Barton hired Gulla as a maltster 
at $9 per week and paid him $9 per week for 5 weeks. 
Gulla then learned for the first time of the contract with 
the Union, and sued Barton for the extra $9 per week for 
the 5 weeks. 

GuUa V. Barton, 164 App. Div. 293, 149 N. Y. 
Supp. 952. 

Did the union owe any duty to Gulla or was it under any 
obligation to him? 

?feO,) Third party. — ^Plaintiff was baptized and named 
Catherine Babcock. Her grandfather, Christopher J. Bab- 
cock, preferred the name Harriet, and requested the parents 
to change the name from Catherine to Harriet, and prom- 
ised, if they would do so, to leave the child $500 in his 
will. The parents accordingly changed the girl's name to 
Harriet, but when her grandfather died, it was found he 
had not left her a cent. Can she sue the estate of her 
grandfather ? Can she recover ? 

Babcock v. Chase, 92 Hun 264, 36 N. Y. Supp. 879. 

Was there a detriment to the promisee f A benefit to the 
promisor? What is meant by privity between the third party 
and the promisee t 

51. Davis owed Jaffray $7,700 for goods sold, and 
gave Jaflfray his three promissory notes for $3,400, secured 
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by a chattel mortgage on the personal property of Davis; 
and Jaffray accepted these notes in full payment. The 
notes were paid and the chattel mortgage was satisfied. 
Thereafter, Jaflfray sued Davis for $3,300, being the bal- 
ance of the account. Can he recover? 

Jaffray v. Davis, 124 N. Y. 164. 

Had Davis parted with any legal right as a consideration for 
the creditor's promise to cancel part of the debt? 

82. Anson G. Phelps, a few days before his death, ex- 
ecuted a paper, addressed to his son, saying : ' ' I have long 
had a desire to place something in your hands to be used 
prudently after my decease. I herewith enclose you my 
note for $100,000." A promissory note for $100,000 was 
enclosed and delivered to the son. Can the son enforce the 
note against his father's estate! 

Phelps V. Pond, 23 N. Y. 69. 

Was there a gift in this casef What is necessary to consti- 
tute a gift? 

63. Cooper, with a number of others, signed a paper 
subscribing $5,500 toward paying off the mortgage on the 
church. The paper said that the various subscribers prom- 
ised to pay the sums set opposite their names, **in con- 
sideration of one dollar to each of them paid. ' ' No dollar 
was in fact paid. The solicitor did nothing and did not 
undertake to do anything upon the invitation or request 
of the subscribers. Can Cooper be successfully sued on 
his agreement} 

Presb. Church v. Cooper, 112 N. Y. 517. 

Does the recital that a dollar has been paid preclude the promis- 
or from disputing the fact? 

64. L'Amoreux was indorser on five notes of Wood- 
wards aggregating $1,140. Two of the notes amounting 
to $490 were past due and L'Amoreux was held to pay 
them. Gould agreed that if L'Amoreux would now ad- 
vance and pay $1,000 toward satisfying or in part satis- 



CONTRACTS 17 

fying the notes on which he is held as indorser, Gould 
would repay him $1,000 with interest. L'Amoreux does 
so. Can he hold Gould on his promise? 

L'Amoreux v. Gould, 7 N. Y. 349. 

Is L'Amoreux doing anything he is not bound to dot 

55. Ida Crook purchased shares of stock from Scott, 
taking an agreement from Scott that if the stock failed 
to pay 8% per year, he would personally pay an amount 
sufficient to make up the 8%. The stock fails to pay that 
amount. Can Mrs. Crook recover the difference from 
Scott? 

Crook V. Scott, 65 App. Div. 139 ; 72 N. Y. Supp. 
516. 

Was this a bilateral contract? Was it a guarantee of the pay- 
ment of dividends or an independent promise on the part of the 
vendor? 

50. Coleman was interested in a shipment of coffee, 
and he and Eyre agreed to share the profits and losses 
of the venture equally. The transaction resulted in a loss. 
Can Coleman recover one-half of the loss from Eyre? 
Coleman v. Eyre, 45 N. Y. 38. 

Was there a consideration for the men's promises? 

57. Promise of discharged bankrupt. — ^Harrington while 
owing money to Lawrence became bankrupt and obtained 
a discharge on December 3, 1877. In 1881 the debtor paid 
part of his debt which, owing to the bankruptcy adjudi- 
cation, he was not obliged to pay. Will this part pa3nnent 
make him liable for the balance of the debt? Why? 
Lawrence v. Harrington, 122 N. Y. 408. 

If a bankrupt subsequently promises to pay his debts, can he 
be forced at law to pay them? Would a recovery be upon this 
subsequent promise? What is the consideration for such a 
promise? Does it make any difference whether the promise is 
oral or written? (See N. Y. Civil Code 395.) 
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58. Eztennon of time of payment. — Smith was indebted 
on a railroad stock subscription to the amount of $1,000. 
He told the president of the corporation he could not pay. 
The president promised to extend the time of payment if 
Smith would make out a promissory note for $500, which 
the president would indorse and have discounted and 
would renew later if payment could not be made. This 
note was not paid and the president brings suit upon it. 
The defense is that as the promise to renew was not ful- 
filled, there was no consideration for the note. Is this a 
good defense! 

Arend v. Smith, 151 N. Y. 502. 

Was there a consideration for the president's individual promise 
to renew the note? 

69. Expired note. — ^A note made by Kingsbury was in- 
dorsed for his accommodation by Hurd. The holder of the 
note, Boss, was not paid its value at maturity and met 
the other two men at the bank, where Hurd paid the over- 
due interest. Kingsbury asked to have the loan extended, 
and Hurd said he would waive protest. When the addi- 
tional time expired. Boss, the holder, cannot collect from 
the debtor and seeks to hold Hurd liable. The latter claims 
that he is discharged because the note was not protested 
and says there was no consideration for his own promise 
to waive protest. Could Boss hold Hurd under this prom- 
ise f 

Boss V. Hurd, 71 N. Y. 14 

60. Statute of limitations; partnership. — Three partners 
dissolve partnership. Some time later, after a partner- 
ship debt was ** outlawed*' by the statute of limitations, 
one partner promised to pay the debt. Could the other 
two men be held liable on this promise? 

Van Keuren v. Parmelee, 2 N. Y. 523. 

Could the promisor be held? 

Does it make any difference whether his promise is 
written or oral! (See N. Y. Civil Code § 395.) 



\ 



CONTRACTS 19 

Would part payment of an outlawed debt enable the 
creditor to recover the balance of the debt? 

Would payment of interest on an outlawed debt revive 
the debt? 

Harper v. Fairly, 53 N. T. 442. 

STATUTE OF FRAUDS 

61. Agreement in consideration of marriage. — Mr. Hunt, 
65 years of age, in conversation one day promised a girl 
of 25 that if she would marry him he would give her $5,000 
and a house and lot. She married him but is refused the 
money. May she recover it ? / r . 

Hunt V. Hunt 55 App. Div. 430, 66 N. T. Supp. 
959 [afl. in 171 N. Y. 396]. 

62. Promise to answer for debt default or miscarriage 
of another. — Cruxton employed an old man named Hodge 
in clearing off some land, and one day went with him into 
Shay's store and said: 

**Shay, you let old Mr. Hodge have some groceries and 
I will pay for them." 

The groceries were charged to Hodge, who did not pay 
for them. Can Cruxton be held liable? 

Shay V. Cruxton, 116 N. Y. Supp. 1123, 

63. Bintoul's son was a member of an insolvent part- 
nership. The father had loaned $5,000 secured by a chattel 
mortgage. Another creditor. White, held two notes exe- 
cuted by the firm and was requested orally by Rintoul, Sr., 
not to try to collect them when due, as he would not be 
able to collect anything anyway. Eintoul, Sr., added that 
he himself would pay the notes later if White forbore to 
press for payment. 

White agreed. Rintoul, Sr., however, did not keep his 
word. When sued he sets up the Statute of Frauds as his 
defense. White objects, however, that it was an original 
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promise made for Bintonl's personal advantage. Is the 
oral promise binding! / ; • 

White V. Rintoul, 108 N. T. 222. 

64. Agreement not to be performed within a year. — ^Dake 
occupied premises of Young under the lease which would 
expire in April. On the preceding September Young orally 
agreed to extend this lease for another year. i \ '^ 

Can Young avoid this agreement by reason of the Statute 
of Frauds? 

Young V. Dake, 5 N. Y. 463. 

65. John Stewart orally promised his son George that 
if the latter would stay with his parents while they lived, 
he should have title to the father's real estate after their 
death. Is the promise enforceable under the Statute of 
Frauds? 

Thorp V. Stewart, 44 Hun (N. Y.) 232, 8 St. Eep. 
289. 
Was this promise impossible of performance within a year? 

68. Rague was earning $21.00 weekly from the sale 
and distribution of the Evemng Telegram. He was now 
promised orally $10.50 weekly by the New York Evening 
Journal Publishing Co. as long as he would abstain from 
such sale and diatribution. Payment is made for some time 
and then discontinued. Bague sues. Defense, the Statute 
of Frauds. 

Was this an ** agreement not to be performed within a 
year?'' 

Bague V. N. Y. Evening Journal Pub. Co., 164 
App. Div. 126 (N. Y.). 

67. McKinney agreed orally to take care of an infant 
and furnish him with necessaries until he should become 
of age, and defendant agreed to pay the fair value of such 
support. McKinney performs until the death of the child 
eight years later. Defendant refuses to pay and sets up 



. CONTRACTS 21 

the Statute of Frauds as his defense. McKinney replies 
that possibly the child might have died within one year 
after the making of the agreement, and that therefore the 
Statute did not apply. Judgment for whom and why t 
McKinney v. McKinney, 8 Daly (N. Y.) 368. 

68. Work not to be performed within a year from the 
making of contract. — On Sunday evening Mendetz orally 
offered a job as cloak designer to Stein for a year at $20 
per week. Stein agreed to start work the next morning. 
He worked a little over three months and is discharged* 
May he recover the balance of his year's salary t 

Stein V. Mendetz, 125 App. Div. 561, 109 N. Y. 
Supp. 1025. 

69. Executor's original promise. Jesse Combs died leav- 
ing four boys. Hallock was nominated executor. On the 
day of the funeral the inquiry arose as to what should be 
done with the children. Hallock orally told Mary Higgins, 
who kept a boarding house, to take and keep the children 
and he would see her paid. She does as requested and ' 
sues Hallock for their board. Is the Statute of Frauida 
a good defense f 

Higgins V. Hallock, 60 Hun 125, 14 N. Y. Supp. 
550. 

70. Promise of discharged bankrupt. — ^A discharged 
bankrupt named Fox on August 23d writes to a friend 
of his creditor: 



it 



When I am in a position to pay, there is no one I would 
more cheerfully pay. I have interests in real estate, and 
when I realize on them I will not forget the deceased 
friend's family." 

Can Fox be recovered against for the unpaid debtt 

Kieman v. Fox, 43 App. Div. 58, 59 N. Y. Supp. 
330. 

71. Conditional sales. — The Liquid Carbonic Co. sold a 
soda fountain to Pappas on part payment and future in- 
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stalments. It was provided that title should remain in the 
vendor until full payment had been made. Pappas also 
waived a provision of § 65 of the Personal Property Law 
which said **that if vendor should retake unpaid-for goods 
that they should be retained for thirty days and then could 
be sold at public auction." 

Pappas became bankrupt and, in February, within 30 
days after the bankruptcy the Liquid Carbonic Co. leased 
the soda fountain to a third person. Later, in June, the 
vendors refused to continue this lease, removed the soda 
fountain, kept it for thirty days and then sold it. 

May the trustee in bankruptcy recover from the vendor 
all moneys given by the bankrupt in part payment? 
Crowe V. Liquid Caiibonie Co., 208 N. Y. 396. 

Was the waiver in question consistent with public policy f 

72. Mary E. Bumside owned 15 bonds and died, leav- 
ing a will, bequeathing to her husband Ambrose the in- 
come for his life and also the power to sell. Ambrose bor- 
rowed $15,000 from the defendant and gave bonds as a 
pledge. He couldn't pay and parties agreed to a sale of 
the bonds for the $15,000. Executors sue for possession 
of bonds. Who is entitled to them ? 

Brown v. Farmers Loan & Trust Co., 117 N. Y. 
266. 

73. Wooster purchased of Sage two coupon bonds of Des 
Moines Valley E.E. Co., on a verbal agreement that if 
at any time he ''became sick" of the bonds. Sage would 
take them back. There was default in interest payments 
and Wooster tenders bonds and demands money back. May 
he hold the other man to his agreement? 

Wooster v. Sage,' 67 N. Y. 67. 

74-75. Kodification of contract within the statute. — ^A 
contract was made to sell 500 tons of old iron rails, ship- 
ment January, February or March from other side. It was 
agreed orally in April tiiiat rails should be held by vendor; 
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this arrangement, however, was not performed, and subse- 
quently the parties agreed orally that new rails should be 
delivered later on in place of the old rails originally con- 
tracted for. 

Clark V. Fey, 121 N. T. 470. 

If the vendee does not accept, is he liable for breach of 
contract? 

76. Griffin orally ordered a set of false teeth, which were 
sent. When sued for the price, he sets up the Statute of 
Frauds. Is it a good defense? Was this a sale or a con- 
tract for labor and services? 

Lee V. Griffin, 1 Best & Smith (Eng.) 272. 

77. Cooke showed MiUard certain lumber in their yard, 
which was of the desired quality, but required cutting and 
dressing into proper sizes. Millard gave an order for 
$918.22 and Cooke wrote out the order but defendant did 
not sign it. Cooke placed the lumber as requested upon 
Millard's dock and gave notice of readiness to deliver. 
Before the lumber was removed fire destroyed it. On whom 
does the loss fall? 

Cooke V. Millard, 65 N. T. 352, 22 Am. Rep. 619. 

> 

78. Gold sues for damages for failure of Gross to de- 
liver 4,184% yards of voile at 40^ a yard. On Aug. 13, 
1912, Gold had a talk with defendant about voile and the 
latter gave him a sample piece. On Sept. 13, 1912, plaintiff 
came back and the parties agreed to the sale in question 
orally. Defendant telephoned and said: **The goods are 
yours; come down and get them." When Gold arrived, 
defendant refused to sell. Can Gross be held liable ? 

Gold V. Gross, 146 N. Y. Supp. 164. 

79. Welch by an oral agreement bought goods of Hess- 
berg worth more than $50 and gave his check on account 
of the purchase price, but stops payment on the check. 
When sued on the contract he pleads the Statute of Frauds. 
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Hessberg claims that payment takes the sale out of the 
Statute of Frauds. Judgment for whom and whyf 
Hessberg v. Welsh, 147 N. Y. Supp. 44. 

80. Young and Northrup owned a law library with 
equal interests. The latter was indebted to Young. By 
an oral agreement Young purchased Northrup 's interest, 
the purchase price of $77 to be applied by Young upon 
the other's indebtedness. Young pasted leather labels 
bearing his name upon* the back of the books and Northrup 
did nothing to confirm or recognize this act. Northrup 
dies and his executor takes possession of the books, claim- 
ing Young is not entitled to them because of the Statute 
of Frauds. Young sues the executor. What are the rights 
of the parties T 

Young V. Ingalsbe, 208 N. Y. 503. 

81. Agreement not to be performed within a year. — 
Franco was employed by Caruso on the 1st of February, 
1915, for a period of six months, beginning October 1, 1915. 
Must this contract be evidenced by written memorandum) 

Franco v. Caruso, 158 N. Y. Supp. 751. 

82. Mary Doughny had been a servant in the family of 
Benjamin F. Constable and had become ill and feeble. She 
went to live with Margaret McCabe and Constable prom- 
ised Mrs. McCabe, orally, to pay her $5 per week for the 
board of Mary so long as Mary should live. She lived ten 
years thereafter. Can Mrs. McCabe recover on the con- 
tract t 

McCabe v. Green, 18 App. Div. 625, 45 N. Y. 
Supp. 723. 

88. Ptomise in consideration of marriage. — William 
Lamb courted Florence Fisher for a year. Finally they 
had a conversation in which he told her that he was not 
prepared to get married right then, as he had not the 
means. She said that need make no difference as she had 
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some property and would make him equal to her in prop- 
erty and everything. They were wed. Can the husband 
enforce this promise ? 

Lamb v. Lgmb, 18 App. Div. 250, 46 N. Y. Supp. 
219. 

Does this promise fall within the Statute of Fraudsf Whyf 

84. Mary Peck was a widow, receiving a pension of $96 
a year from the government. Sealey was a man worth 
about $7,500, and he proposed marriage to Mary. Eleven 
letters passed between the parties, all chiefly concerned 
with financial arrangements, and embodying an agreement 
that in consideration of the marriage, Sealey would leave 
her, on his death, one-half his property. They ^ were mar- 
ried and after his death his will leaves her only $200. Has 
she any remedy upon this breach of his promise t 

Peck V. Vandemark, 99 N. Y. 29. 

85. Snficiency of memorandum. — ^Robert Seaman & Co. 
desired to employ Drake as a salesman for three years, 
and gave him this writing: 



• *'Jany. 9, 1875. 



tt\ 



The understanding with Mr. Drake is as follows: 
2,000 dollars for the first year; 2,500 dollars for the 
second year, sure, and provided the increase sales shall 
warrant it, he is to have $3,000 ; third year in propor- 
tion to business as above." 

(signed) 
Drake wrote : 

"I accept your proposition of the 9th inst.*' 

(signed) 

Drake went to work and continued for two years, when 
he was discharged. He sues for damages for the third year. 
Can he recover? 

Drake v. Seaman, 97 N. Y. 230. 
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BEAIiITT OF CONSENT 

86. Kistake: Reality of consent. — ^A foreigner signs a 
paper which he believes is a contract appointing him agent 
to sell a certain patent right. Being ignorant of the Eng- 
lish language, he cannot see that he is really signing a 
promissory note. Could "Walker, a bona fide purchaser of 
the note for value and without notice of the fraud, recover 
its face value at maturity ? 

Walker v. Ebert, 29 Wis. 194. 

87. Mistake. — An agent of the American Telegraph Co. 
comes to Mr. Willcox and tells him that by inadvertence 
one of his trees has been trimmed and that the telegraph 
company wishes to pay for it. A dollar is thus paid and 
Willcox signs a paper that is stated to be a receipt for 
this amount. Willcox did not read the paper, because he 
had left his spectacles at home. In fact, the paper au- 
thorized the company to erect poles on his land. Was 
there a contract? 

Willcox V. American Tel. & Tel. Co., 176 N. Y. 116. 

88. While intoxicated Joseph Krekey, an illiterate man, 
signed a paper which Thinnes, a tanner of Brooklyn, falsely 
represented to him to be an application for a liquor license. 
In reality the paper was a letter written to Mr. Page of 
Vermont, saying that if Page would ship hides to Thinnes, 
he, Krekey, would guarantee payment. Page had never 
met nor had had any personal transactions with Krekey. 
Could Page hold him liable on the guaranty! 

Page V. Krekey, 137 N. Y. 307. 

89. Kistake. — ^Mr. Rose entered into a contract with 
Miller to act as the latter 's agent to sell a patent hay fork. 
An order for one fork, price $9, was handed to Rose. Then 
another paper, purporting to be a duplicate of the fore- 
going, was handed to him which he signed without inspec- 
tion. In fact, the second paper was a promissory note 
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for $245. The note was then transferred for value without 
notice to Chapman. Is Bose liable on the note! 
Chapman v. Bose, 56 N. T. 138. 

90. Ignorant mistake. — ^Dr. Sale, in taking out accident 
insurance, stated that he was in sound health. If he had 
kidney trouble at the time, but without knowing it, could 
the insurance company later excuse itself from paying in- 
surance to his widow? 

Standard Ins. Co. v. Sale, 121 Fed. Bep. 664. 

91. False representation of agency. — ^A rubber broker. 
Smith, falsely told Soltau that he. Smith, had an order 
from the Goodrich Company for the rubber which Smith 
obtained, stored in a warehouse, got a warehouse receipt, 
and gave it to Gerdau for an advance of $2,000. Gerdau 
sold the rubber, deducted this $2,000 with interest and com- 
missions, and paid the balance to Smith. Soltau now 
sues Gerdau. "Was there a contract between Soltau and 
Smith? 

Soltau V. Gerdau, 119 N. Y. 380. 

92. Fraud — Conversion. — Scott falsely told Douglas that 
he was the agent for Hewitt Bros. He procured some buck- 
wheat from Douglas, worth $110, paying some money on 
account. Can Scott recover the full value of the buck- 
wheat without paying back the money thus deposited? 

Douglas V. Scott, 130 App. Div. 322, 114 N. Y. 
Supp. 470. 

93. lEistake as to identiiy of parties. — ^Potter had bought 
ice from the Boston Ice Co., but becoming dissatisfied, he 
terminated his contract and arranged with the Citizens 
Ice Co. for his supplies of ice. Without the knowledge of 
Potter, the Boston Ice Co. bought out the business of the 
Citizens Ice Co. and itself furnished ice to Potter for a 
year. Could Potter be held liable for the value of this ice? 

Boston Ice Co. v. Potter, 123 Mass. 28. 
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94. A swindler representing himself to be Edward Pai>e 
of Dayton went to Edmunds in Boston and ordered goods. *. 
These were shipped by the Merchants Dispatch Transporta- ' 
tion Co. and delivered to the swindler in Dayton. Can 
Edmunds hold the transportation company liable? 

The same swindler went to Abom in Boston and falsely 
represented himself to be the agent of Edward Pape. Goods 
were shipped to Edward Pape as before and thus were .^ 
obtained by the swindler. Can Abom hold the transporta- * 
tion company liable ? 

Edmunds v. Merchants Dispatch Co., 135 Mass. 
283. 

95. Fraud — ^Representation. — ^Lord Cadogan rented a 
house to Keates, knowing that Keates wanted it for im- 
mediate occupation, and knowing also that the house was 
in a ruinous condition. The lessor said, nothing what- 
ever about its condition. Can the lease be avoided for 
fraud t 

Keates v. Lord Cadogan, 10 C. B. 391 (Eng.). 

96. Hotchkin sold to Folsom certain goods on credit. 
At the time of the sale Folsom was insolvent and knew it, 
but he believed he could eventually pay for the goods. 
He did not disclose his insolvent condition. Is he guilty 
of fraud? 

Hotchkin v. Bank, 127 N. T. 329. 

97. Money was owing to Batcheller for some shoes sold 
to J. and S. B. Sachs of Cincinnati. Batcheller placed the 
promissory note of Sachs' with a note broker to be sold. 
It was sold unindorsed at 1 P. M., November 27th, to Hecht. 
Unbeknown to all parties, who had acted in good faith, 
the Sachs firm in Cincinnati had failed one hour earlier. 
Can Hecht recover from Batcheller the money paid for 
the note on the ground of mutual mistake? 

Hecht V. Batcheller, 147 Mass. 335. 
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98. Cutter went to Hentz's broker in New York and 
told him falsely that he had orders from two Massachusetts 
firms for 100 bales each of Hentz's cotton, of which the 
broker had samples. This offer was communicated to 
Hentz, who accepted it. "Bought and sold" notes were 
made out by the broker and delivered to Cutter, the terms 
being *'cash in ten days." The cotton was now delivered 
by Hentz to his broker and by the latter ta Cutter, who 
stored it in a warehouse, obtaining negotiable warehouse 
receipts therefor. These receipts were indorsed and trans- 
ferred for money to several people, all of whom acted 
in good faith, and eventually Balli Bros, had the cotton 
removed to another warehouse. Hentz now sues this last 
warehouse to get back his cotton, claiming he had made 
no contract. Judgment for whom and why! 

Hentz V. Miller, 94 N. T. 64. 

Was there a larceny of this cotton t Would the decision have 
been different if Hentz had transferred to Cutter some ware- 
house receipt or other muniment of title f ^ 

99. Mistake as to identity of thing contracted for. — ^Eyle ^ 
agreed to sell Kavanagh four lots in Waltham, Mass., on 
Prospect Street. The latter happened to own land upon 
another Prospect Street in the same city. Could Kyle in- 
sist upon getting a deed to the land he intended to buy 
but in regard to the identity of which the other man was 
mistaken! 

Kyle V. Kavanagh, 103 Mass. 356. 

100. Existence of thing contracted for. — ^Walker was a 
cattle dealer and agreed to sell a certain cow to Sherwood 
at $80. It was understood by both men that the cow was 
barren and would not breed. Before the cow was deliv- 
ered it was learned that she was with calf. The value now 
would be upward of $750. Could Walker refuse to per- 
form his agreement ! 

Sherwood v. Walker, 66 Mich. 568. 
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101. Kistake: Existence of thing contracted for. — ^A 
woman found a stone which she believed to be a topaz. She 
told this belief to a jeweler, who said he too thought it 
was a topaz, and was willing to buy it. She asked what 
it was worth and he replied that he did not know. The 
jeweler then offered a dollar for the stone. The woman 
returned with it a few weeks later and sold it for this price. 
The stone was a rough diamond worth about $700. May 
the woman tender the dollar and recover the stone? 

Wood V. Boynton, 64 Wise. 265. 

102. A marine insurance policy of $5,000 upon a vessel 
was issued by the N. Y. Mutual Insurance Co. on Aug. 3, 
1888, to run for one year. On December 3d the policy was 
canceled and the premium for eight months amounthig to 
$233.33 was returned. Each party supposed the vessel to 
have reached Hayti, but in fact she had become a total loss 
in a hurricane before December 3d. The owner of the boat 
tendered back the $233.33 and claimed to be entitled to the 
$5,000 insurance. Does the mutual mistake nullify the 
rescission of the original insurance policy? 

Duncan v. N. T. Mutual Ins. Co., 138 N. Y. 88. 

103. A farm is sold, being described as consisting of 
222 acres, more or less. After Paine, the purchaser, has 
been in possession nine months he discovers the farm con- 
tains only 202 acres. May he have a proportionate amount 
of money deducted from his bond and mortgage, assuming 
there was no fraud ? 

Paine v. Upton, 87 N. Y. 327. 

LEGALITY 

104. Erani— Mateme agreed to sell Horwitz 400 eases 
of domestic sardines, the boxes to have fancy labels stating 
that the sardines had been packed in Prance. If Horwitz 
refuses to pay, can the other recover damages for breach 
of contract? 

Mateme v. Horwitz, 101 N. Y. 469. 
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If Horwitz had paid^ could he get his money back by offering 
to return the sardines? 

105. Secret composition agreement. — An insolvent firm 
made a composition agreement with several creditors, to 
pay them 40ff on the dollar. li^our notes were drawn to 
run 6, 12, 18 and 24 months, each note for one-tenth of the 
entire indebtedness. The latter two notes were endorsed 
by Mrs. Blake as additional security for all the creditors. 
One of these, the Hanover Bank, later persuaded her 
secretly to endorse the notes which ran 6 and 12 months 
respectively. She is sued on her endorsement upon the 
18 months' note, and defends by pleading that the secret 
endorsement of the 6 and 12 months' notes was procured 
to defraud the other creditors, and that therefore all her 
endorsements were illegal. Judgment for whom and why? 

Hanover Bank v. Blake, 142 N. Y. 406. 

106. Public bids. — ^Bids for a certain public enterprise 
were submitted by Atcheson and Mallon. Bach man 
promised to pay the other one-half the profits in case he 
were successful. Is the agreement enforceable? 

Atcheson v. Mallon, 43 N. Y. 147. 

Is this agreement illegal? 

107. Malum prohibitum with penalty. — ^A state law pro- 
vided that no workmen on state or municipal work should 
be permitted to work more than eight hours a day and 
that no payment should be made to any employer who did 
not comply with these terms of the statute. 

The Williams Engineering Co. was lowest bidder for a 
Bewer to be constructed for New York City in The Bronx, 
and did work amounting to over $14,000, employing men 
who worked over eight hours daily. May the city refuse 
payment? 

People ex rel. Williams Engineering Co. v. Metz, 
193 N. Y. 148. 
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108. Statute imposing a penalty. — A gtate law imposed 
a penalty for selling liquor without a license; the license 
conld be issued to any one of good moral character. Griffith 
sold whiskey to Wells, who refuses to pay because Griffith 
had no license. Can the latter recover T 

Griffith V. Wells, 3 Den. (N. T.) 226. 

Would the decision be different, if liqnor dealers required a 
license only, without the necessity of giviog bond for good 
character? 

109. Professional license. — ^Bailey, who claimed to be 
a '^ botanic physician," rendered certain medical services 
to Magg. The latter refuses to pay, claiming that Bailey 
was not licensed. Can the latter recover for his services t 

Bailey v. Magg, 4 Den. (N. T.) 60. 

110. Begnlatory statutes. — ^The law in Buffalo stated 
that walls of certain buildings must be 16 inches thick. 
According to plans submitted by Eoelsch, Burger agreed 
to build a brick structure with walls of twelve-inch thick- 
ness. The superintendent of buildings refused to pass the 
plans. They were remade, this time calling for a wooden 
structure. Another person bid lower than Burger, who 
sues now for damages for breach of the first contract. Can 
he recover 1 

Burger v. Koelsch, 77 Hun 44, 28 N. T. Supp. 460. 

111. Wagering contracts. — Johnson went to a gambling 
house and falsely stated that he was of age. He deposited 
some jewelry in exchange for poker chips. He loses at 
cards. Can he recover back the jewelry t 

Johnson v. Clark, 23 ffisc. (N. Y.) 346. 

Does statute allow a recovery for money or valuables held by 
stake-holders? 

Could money be recovered at law from a thug if given to him 
for the purpose of assaulting an enemy of the payer f 

112. Wagers; public policy. — ^At a shooting gallery 
where 25^ a shot was charged, there was a prize of $20 
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offered to any person who could hit the mark. Biehaidson 
is successful but the proprietor refuses to pay on the 
ground that it was a wagering contract and hence illegal. 
Judgment for whom and why? 

Campbell v. Richardson, 10 John. (N. T.) 406. 

Are all wagering contracts illegal? 

113. Check given on a wagering contract. — Oans loses 
money at roulette and gives a check for his losses to the 
proprietor. If the latter endorses the check over to Cun- 
ningham for value and Cunningham knows nothing about 
the consideration for it, can he recover on the check against 
the maker? 

Cunningham v, Gans, 79 Hun 434, 29 N. Y. Supp. 
979. 

114. Stock market transactions. — ^West ordered his 
broker to sell St. Paul stock at 62%, with the understand- 
ing that no actual stock was to be bought but that only 
the difference between 62% and the actual market price 
was to be paid over to West. West left $1,800 in cash with 
his broker. The market quotations go against West. May 
he recover this money in an action at law ? 

West V. Wright, 86 Hun 436, 33 N. Y. Supp. 898. 

Are contracts for the future purchase or sale of grain law- 
ful? What is a bucket-shop? If the parties contemplate a de- 
livery of securities but do not actually deliver them, is the 
transaction lawful? 

115. TTsnry. — Doty made a note of $550 payable to 
Brown Bros, in three months, and left it with them to be 
discounted. At this time 7% was the maximum legal rate 
of interest in New York. Newell discounted the note for 
$527.47, giving this sum in cash, being 17% less than 
the amount of said note, and a check for $13.75 (being 10% 
on the note) in addition. The latter check was lost. May 
Doty refuse to pay the note on the ground of usury? 

Newell V. Doty, 33 N. Y. 83. 
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If the check for $13.75 equalled the amount of usurious in- 
terest and came into the hands of an innocent holder for value 
and without notice of the usury, could the holder recover pay- 
ment on the check? 

116. TTsury. — Boorum & Pease, in their firm name, made 
two notes of $5,831.92, each payable to their own order in 
four months. The notes were delivered to a note broker 
for sale at a rate of interest not exceeding 6%. The note 
broker sold the notes before their inception to Seney at a 
discount, which caused the discount reserved to amount to 
10% per annum. Seney sold the notes before maturity 
to Claflin, who bought for value and without notice. Mean- 
while the note broker had failed, owing Boorum & Pease 
the entire proceeds of the note. 

Can Claflin recover its face value ? 

Claflin V. Boorum, 122 N. Y. 385. 

Was the broker Claflin's agent? Does it make a difference 
whether the broker sells the notes before they begin to run or 
after they begin to run? Why? 

117. Thurber procures a loan for Morton of $67,000 vrith 
interest. An item of $1,000 is added as the expenses in- 
curred in procuring the loan. In fact these expenses had 
not been incurred. May Thurber later seek to have the. 
$68,000 loan declared usurious ? 

Mortoga v. Thurber, 85 N. T. 550. 

Had additional interest been paid or retained here in pursu- 
ance of a mutual agreement between the parties? 

118. Haxton, formerly a resident of New York, borrows 
$1,500 of Sheldon at 10%. Subsequently Haxton moves 
to Illinois. Sheldon sends the past due note to him in the 
mail. Haxton, in Illinois (where a 10% rate of interest 
was legal) now makes out a new note at 10% for the same 
amount. Would usury be a good defense to a suit brought 
in New York on the second note ? Was the first note illegal 
in Illinois or only void? 

Sheldon v. Haxton, 91 N. Y. 125. 
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119. Lotteries — ^Lavin adyertised varions cash prizes 
for purchasers of certain brands of cigars who would guess 
how many cigars of a certain grade had paid taxes to the 
United States Government during the month of November, 
1903. Is this a binding agreement! 

People V. Lavin, 179 N. Y. 164. 

What is a lottery! Does correct guessing involve any degree 
of skill t 

120. Legality-— Subject matterw — ^A house is rented by 
Mowatt, through whose connivance it is used by the Claris 
for immoral purposes. 

Ernst now buys the house in ignorance of these facts, 
but takes no steps to acquaint himself with the nature of 
the tenants. 

Can Emsty under these circumstances, recover at law the 
unpaid rent ? 

Ernst V. Crosby, 140 N. Y. 364. 

121. Public policy. — ^A sheriff named Catlin made an 
agreement with Hager that if the latter would sell his 
lands and remove into the jailer's residence in the county 
building and board him, Catlin, at a reasonable price, and 
take charge of the prisoners, he would appoint Hager as 
turnkey. 

Hager moved and sold his farm at a great sacrifice, but 
the other refused to perform his agreement. May Hager 
recover the damage suffered by this breach of contract! 
Hager v. Catlin, 18 Hun (N. Y.) 448. 

122. Public policy. — Gray & Hook had about equal 
chances of being appointed to the position of Inspector of 
Flour in New York. Gray agreed to withdraw his can- 
didacy and to aid Hook to obtain the appointment. In 
return Hook promises to divide his fees. Is the eontrtiet 
binding! 

Gray v. Hook, 4 N. Y. 449, 

Wis the contract illegal? 
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US. Atsignmentt of future salary. — ^A clerk in the 
United States Treasury Department, New York City, as- 
signed a month's salary in advance to Bliss to secure the 
latter for certain loans. Later the clerk collects his month's 
salary himself. Can Bliss recover for breach of contract f 
Bliss V. Lawrence, 58 N. T. 442. 

What is a public officer f Are assignments of mieamed salaries 
against public policyl 

124. LobbyingH-Fublio policy. — Chesebrough agreed to 
draw papers, prepare arguments and go to Albany to 
argue with the Legislature concerning the passage of a 
certain statute. Can he recover money promised him for 
these efforts T 

Chesebrough v. Conover, 140 N. Y. 382. 

What is lobbying f 

126. Public policy.— The Central New York Tel. & Tel. 
Go. agreed with Averill to install telephones in his hotel, 
on his promise that the company should have this exclusive 
privilege. 

Averill was about to allow a rival company to install 
phones and was preparing to remove plaintiff's system, 
when the latter brings suit for an injunction against him 
to restrain him from violating his contract. Will the 
injunction be granted? Whyt 

Central N. Y. Tel. & Tel. Co. v. Averill, 55 Misc. 
(N. Y.) 346; 105 N. Y. Supp. 378. 

126. Agreements ccmpoimding a felony. — Laing's son- 
in-law, Moncrief, was in debt, partly upon notes which he 
(Moncrief) had forged. Through compassion and kind- 
ness and in the hope that the latter 's creditors would not 
prosecute him if they were paid, Laing agreed to pay his 
debts. Moncrief in return transferred some sap buckets 
whose value was less than the debts. May Moncrief 's credi- 
tors obtain these sap buckets from Laing on the ground 
of the illegality of an agreement to compound a felony? 
Hatch V. Collins, 34 Hun (N. Y.) 314. 
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If Laing had given a promissory note to the creditors in re- 
turn for their promise not to prosecute Moncrief criminallyi 
and they kept their promise, but Laing later failed to meet the 
note; could ttiey have recovered judgment against himt 

CAPACITY OP PABTIES 

127. Effect of war. — Notes were endorsed by a partner- 
ship after President Lincoln proclaimed all commercial 
intercourse void between citizens of the Confederacy and 
citizens of the Union. The Bank of New Orleans discounted 
one of these notes. Matthews, one of the partners of this 
partnership doing business in Louisiana, proves himself 
to have been a resident of New York. Could he be held 
liable on the note after the war? 

Bank of New Orleans v. Matthews, 49 N. Y. 12. 

128. Insurance of citizen of enemy conntry. — ^Mrs. 
Cohen, a resident of Georgia, took out an insurance policy 
upon the life of her husband. She paid the premiums up 
to the outbreak of the Civil War. After the war she ten- 
dered the premiums which had accrued during the war 
and sought to have the policy resumed as of full effect. 
The insurance company refused to receive the premiums, 
saying that the policy was canceled and dissolved. Was 
it canceled or only suspended? Why? 

Cohen v. New York Mutual Life Ins. Co., 50 N. Y. 
610. 

129. Time of disaffirmance— Land. — ^William Green, 
while under age, conveyed land to his father, Henry Green, 
for $400.00 and wasted the money in riotous living. Three 
years after coming of age, William re-entered the premises 
with intent to disafSrm the deed. The father sues him in 
trespass. Could William now disavow the deed and get 
back title without returning the money t 

Green v. Green, 69 N. Y. 553. 

Would the statute of limitations be a reasonable tima to allow 
disafBrmance of a conveyance of landt 
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130. Time of disaffirmaace— Personality. — Jones, seven- 
teen years old, gave information leading to the arrest of a 
forger, relying upon the offer of a reward of $5,000 by 
the Phoenix Bank. There was a dispute regarding the 
persons entitled to this reward and Jones consented to have 
the matter arbitrated. The boy was awarded $1,000, which 
was paid to his guardian, who in turn paid the money to 
Jones when the latter came of age. Two years later Jones 
sued the Phoenix Bank for the full amount, thus disaflBurm- 
ing his assent given to the award. Can he recover the 
$1,000? 

Jones V. Phoenix Bank, 8 N. T. 228. 

Who determines what is a reasonable length of timef Is this 
a question of law or of factt 

131. Infancy — ^Real eitate. — Boot, while an infant, 
bought real estate. After becoming of age he retained 
possession of it and exercised ownership over it, but neither 
orally nor in writing ratified his contract. Could he be 
forced to pay for the land? 

Henry v. Boot, 33 N. Y. 526. 

Can an infant on becoming of age retain the benefits of a 
eontract and avoid liability? 

Would a person be liable for champagne and tobacco bought 
and consumed two months before reaching majority, assuming 
the contract not to be ratified? 

132. What is ratification? — Qrannis, while an infant, 
signed a promissory note. After reaching the age of 
twenty-one he promised the attorney of the plaintiff in an- 
other suit against him that he would pay this note. Can 
he be forced to pay it? 

Bigelow v. Grannis, 2 Hill (N. T.) 120, 

133. Effect of diiaffirmance. — Whitmarsh, an infant, 
contracted to work for Hall for a certain period of time 
but broke his agreement after working for a fortnight. 

May he recover for the actual work done ? 

Whitmarsh v. Hall, 3 Den. (N. Y.) 375. 
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J OPERATION; BIGHTS OF THIRD PERSONS 

134. Effect of difaffirmance — ^Chird parties. — ^Maria Lin- 
german, an infant, being a married woman^ joined with 
her husband in the conveyance of her land to the Indiana 
Railway, The railway later sold the land to Miles. At 
about the age of thirty, Maria Lingerman sues Miles (who 
bought the land in ignorance that she, the previous owner, 
was an infant at the time she sold it) to recover the land. 
Judgment for whom and why ? 

Miles V. Lingerman, 24 Ind, 385. 

What is the statute of limitations in regard to landt 

135. What are necessariei? — Edward Lardner, a youth 
of twenty, owned a lot. Intending to be married, he con- 
tracted with Williams and Fogle for the erection of a house 
upon this lot. Lardner himself furnished part of the labor 
and materials in its construction. Edward married also 
a minor and both minors joined in giving a bond and mort- 
gage on the house to Williams and Fogle to secure them for 
the price. The bond and mortgage were assigned to Allen. 
Edward and Ida lived in the house two years and then 
rented it to another person. Can Lardner, who is now of 
age, be held liable on the bond and mortgage ? 

Allen V. Lardner, 78 Hun 603, 29 N. T. Supp. 213. 

136. Keasure of recovery for necesiaries. — ^Lightfoot, a 
minor, was indicted for a theft of cattle and employed 
Williams, an attorney, to defend him and agreed to pay 
$250. To secure this sum he executed to Williams a promis- 
sory note and a mortgage upon his interest in certain 
land. The land was foreclosed in 1884. Lightfoot came 
of age in 1885 and in 1886 himself sold the land to an- 
other person. He had not offered to pay the attorney's fee. 
Would this preclude him from avoiding the first con- 
veyance ? 

Askey v. Williams, 74 Tex. 294, 11 S. E. 1101. 
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If tiie minor on eoming of age had offered to pay the attorney, 
would the promise have been bindingf 

Was this attorney's fee a necessary t 

Would the infant be liable for the $250 if the jwry fomid a 
lesser smn to be a reasonable charge f 

Is a recovery against an infant for necessaries based upon 
eontraet or upon quasi-contract f Explain fully. 

137. Infant liable for wife's necessaries t — Quick, an in- 
fant, married a woman who was in debt for necessaries 
purchased before the marriage. Is the youthful husband 
liable t 

Eoach V. Quick, 9 Wend. (N. Y.) 238. 
Is a man to-day liable for debts his wife contracted f 

138. Disaffirmance— Contract executed on both sides. 
— ^Morse, a boy of 20, agreed with Ely, his employer, that 
$10 should be deducted from his wages to pay for a calf 
bought from Ely. Morse later sold the calf and spent the 
proceeds and now sues his employer for the $10 already 
deducted from his wages. Judgment for whom and why? 

Morse v. Ely, 154 Mass. 458, 28 N. E. 577. 

139. Diiaffirmance — Contract executed on the part of the 
minor. — ^Millard, an infant, loaned Hewlett, an adult, $150 
at a usurious rate of interest. May Millard, after coming 
of age, recover at law the money loaned t 

Millard v. Hewlett, 19 Wend. (N. T.) 301. 

140. Disaffirmance— Contract executed on part of adult, 
infant having received no benefit. — ^Mordecai, a minor, de- 
posited money with a stock broker as margin for stock 
purchased for his account. The stock declined in value 
so that the broker was compelled to sell the stock at a loss. 
May the minor recover the entire amount of the deposit? 

Mordecai v. Pearl, 63 Hun 553, 18 N. Y. Supp. 543. 

141. Disaffirmance— Contract executed by adult, minor 
refuses to perform, minor having parted with consideration. 
— ^Patrick Kane, when 20 years of age, borrowed money 
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upon his land, giving a mortgage thereon to Badf ord^ the 
mortgagee; $3,750 was thus received by Kane and squan- 
dered. Could Kane, on coming of age, disaflSrm the mort- 
gage without returning the money? 

Kane v. Kane, 13 App. Div. 544, 43 N. Y. Supp. 
662. 

142. Disaffirmance — Contract (relating to personal prop- 
erty) executed on both sides. Impossible for infant to return 
consideration. — ^Miss Bice, aged 17, bought a bicycle on the 
instalment plan for $45.00, paying $15.00 cash and agree- 
ing to pay $1.25 thereafter weekly, title to remain in the 
vendor until last instalment should be paid. She used the 
bicycle three months and demanded all her money back. 
The vendor refused, because use had caused the bicycle 
to deteriorate in value to an extent exceeding the money 
already paid him. May the infant recover? 
Rice V. Butler, 160 N. Y. 578. 

Must an infant wait until majority to disaffirm a contract (a) 
for real estate, (b) for personal property? 



143. Uarriage contract. — ^Peake, a youth of twenty, is 
sued by Miss Hunt for breach of promise of marriage. 
May she recover? 

Hunt V. Peake, 5 Cow. (N. Y.) 475. 

144. Effect of disaffirmance upon third parties. — ^Hom, 
an infant, executed a bond to convey land to Johnson as 
soon as he (Horn) should come of age. While still under 
age he executed a deed of the land to Vallandingham. The 
day after he came of age he executed another deed to John- 
son. Which man now can claim valid title^ Vallandingham 
or Johnson? 

Vallandingham v. Johnson, 85 Ky. 288, 5 S. W. 
173. 

146. Infant's contract for work and labor. — ^Derocher, 
an infant, obtained employment in the Continental Mills 
in Maine, agreeing to work for at least six months and not 
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to leave without giving two weeks' notice. He did leave, 
however, without giving notice. Conld the employer de- 
duct damages thereby incurred from the wages due to 
Derocher 1 

Derocher v. Continental Mills, 58 Me. 217, 4 Am. 
Bep. 286. 

146. negotiable inftmrnent. — Dutch and Green were 
partners, while the latter was under age. Dutch signed 
the note with the partnership name. Would Green be liable 
on the notef 

Whitney v. Dutch, 14 Mass. 457, 7 Am. Dec. 229. 

Wonld a holder for value, without notice of the infancy, be 
able to hold the infant partner f 
If the note were for necessaries would the law be different f 

147. Liability for fraud? — ^If by fraud and deceit an 
infant induces Slayton to «ell and deliver goods, and then 
refuses to pay for them and delivered them to some un- 
known persons, could Slayton hold the infant liable in 
tort (trover) t 

Slayton v. Barry, 175 Mass. 513, 56 N. B. 574. 

148. Contract of insane person — ^Return of consideration. 
— ^Mrs. DeWalt, while insane, gave a conveyance of land 
to her sister, Mrs. Brewster, who was aware of her in- 
sanity. Action is brought by a purchaser of the land at 
a sheriff's sale against a person who had derived title 
through Mrs. Brewster. Was Mrs. Brewster's deed void? 
If it was void, would she be entitled to a return of the 
money paid in consideration therefor? 

Elder v. Schumacher, 18 Colo. 433, 33 Pac. 175. 

14t. Disaffirmance of contract of insane person. — ^Nancy 
Holloway, while of unsound mind, in 1876 conveyed 80 
acres of land to her son. The consideration named was 
$2,500, no part of which, however, was paid. Still un- 
sound in mind, she died in 1898. After the death her heirs 
disaf&rmed the deed and brought an action for partition. 
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The statute of limitations was pleaded in bar. When wonid 
it begin to run ? 

Downham v. Holloway, 158 Ind. 626, 64 N. B. 82. 

Is the contract of an insane person voidable or voidf 

Can the insane person afi&rm or disaffirm while insane? 

Can there be disaffirmance if the purchaser from the insane 

person has conveyed to a third person for value and without 

notice f 

150. Insane person — ^Who can disaffirm? — ^An insane per- 
son was arrested and telephoned to Atwell to raise $400 
and send it to his attorney, Jenkins. This was done and 
Jenkins himself became bail. The prosecution was not 
pressed, owing to the insanity, and the bail was released. 
Jenkins proved that $100 was for a retainer's fee and 
$300 for his services in protecting the insane person from 
imprisonment and publicity. Can Atwell recover the 
money from Jenkins ? 

Atwell V. Jenkins, 163 Mass. 362, 40 N. E. 178. 

151. Insane persons — Contracts made after adjudication. 
— J. H. Cooper had an account with a Georgia bank. Sub- 
sequently, unknown to the bank, a court in Florida ad- 
judged Cooper insane. A check was later drawn by Cooper 
and paid by the bank ; Cooper died soon afterwards. Could 
Cooper's representative hold the bank responsible for the 
amount of the check? 

Amer. Trust & Banking Co. v. Boone, 102 Ga. 
202, 29 S. B. 182. 

112. Contract of drunken person. — ^At an auction sale 
of land Bush was highest bidder. Subsequently he became 
intoxicated and while in that condition signed a contract 
to complete the contract, and also paid over part of the 
purchase money. Can Bush, when sober, recover this 
money ? 

Bush V. Breinig, 113 Pa. St. 310, 57 Am. Rep. 469. 
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153. Insane person — Contract for necessaries. — ^While 
restrained of his liberty against his will, Oakes employed 
Hallett, a lawyer, to prosecute a writ of habeas corpus for 
the purpose of having a judicial inquiry made into his 
sanity. Could the lawyer hold Oakes liable for these pro- 
fessional services f 

Hallett V. Oakes, 1 Gush. (Mass.) 296. 

Could a drunken man be held liable for neeessaries contracted 
for while inebriate f 

154. Contract of married women. — ^Mrs. Dusenberry, to 
secure the debt of her husband, assigned her interest as 
beneficiary in his life insurance policy. Is the assignment 
valid t 

Dusenberry v. Ins. Co., 188 Pa. St. 454, 41 AH. 
736. 

OFEBATION OF GONTRAOT; BIGHTS OF THUSD PERSONS 

155. Fraud by third person. — ^Bice made an agreement 
with Stebbins to purchase cheese to be delivered in future. 
Manley signed a telegram with Bice's name, in which Steb- 
bins was informed that he (Stebbins) might go ahead and 
sell his cheese to some one else as he (Bice) did not want it. 
By means of this fraud Manley was able later himself to 
purchase the cheese from Stebbins. Would Bice have any 
cause of action against Manley? 

Bice V. Manley, 66 N. T. 82. 

156. Bights of third persons. — ^HoUy owed Lawrence 
$300. In the absence of Lawrence, Holly paid $300 to 
Pox, who promised to give the money to Lawrence. Learn- 
ing of this transaction later, Lawrence demands the money 
of Pox, who refuses to pay. Can it be recovered at law? 

Lawrence v. Pox, 20 N. Y. 268. 

Was there a consideration for Fox's promise to Holly? 
Was there a contract between Lawrence and Fox? If so^ what 
was the consideration? 
Would the Statute of Frauds be a good defense to Foxt 
Was Fox a trustee? 
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167. George H. Tilden was an heir of Samuel J. Tilden 
and desired to contest his will. He borrowed $5,000 from 
Bobert D. Buchanan, promising to pay Mrs. Buchanan 
$50,000 if the contest was successful. It was. Can Mrs. 
Buchanan recover on this promise of George H. Tilden? 

Buchanan v. Tilden, 158 N. Y. 109. 

168. New Rochellov Water Co., in order to secure the 
right to run its mains^through the streets of the town, 
agreed with the city that it would serve water to the in- 
habitants at specified rates. It afterwards raised its rates. 
Can Pond, a citizen of New Rochelle, sue to procure service 
at the original contract price f 

Pond V. New Rochelle Water Co.^ 183 N. Y. 334. 

169. The village of Rockaway Beach contracted with 
Queens County Water Company to supply water, hydrants 
and pressure for fire extinguishment for ten years. During 
that time, some buildings owned by Wainwright, a resident 
and tax payer, were destroyed by fire, and he proved that 
the water company had not maintained a suflScient pressure 
to supply water. Can he recover damages from the water 
company? 

Wainwright v. Queens Co. Water Co., 78 Hun 146, 
28 N. Y. Supp. 987. 

160. Bights of third persona. — Evans mortgaged some 
land. The land was conveyed to Mitchell and by him 
through various mesne conveyances the title to the land 
became vested in Sanborn. In none of these conveyances 
did the grantee assume to pay the mortgage. Sanborn now 
conveyed the land by deed to Turner. In the deed was a 
clause whereby Turner assumed the mortgage. 

Could the mortgagee now hold Turner personally liable 
for any deficiency in a foreclosure suit ? 

Vrooman v. Turner, 69 N. Y. 280. 

Is there any distinction between this case and Lawrence v. 
Foxt 
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161. Eights of tMrd penon.— On Jan. 16, 1902, Schweit- 
zer signed an agreement with Count Gnlinelli, which stated 
that, the Count being engaged to Schweitzer's daughter, 
Schweitzer would pay to her $2,500 yearly, the first pay- 
ment to be made on January 20th, the wedding day. 

For ten years the money was paid regularly but then 
ceased. Blanche assigned her claim to De Cicco, her hus- 
band joining in the assignment. WiU the father have to 
payt 

De Cicco V. Schweitzer, 221 N. Y. 431, 117 N. E. 
807. 

Was there a consideration for Schweitzer's promise t 
Were the twain giving up a legal right by refraining from a 
volmitary rescission? 



162. Assignment. — ^An advertising contract was entered 
into between McGaw and the Eastern Advertising Co., 
whereby the latter agreed for $150 monthly to display 
McGaw 's advertising cards in certain trolley cars. The 
company notified McGaw after some months that the ad- 
vertising business had been sold to the Southern Street 
Bailway Advertising Co. McGaw was directed to make 
future payments to the latter company. May McGaw ter- 
minate the contract? 

Eastern Advertising Co. v. McGaw, 89 Md. 72, 
42 Atl. 923. 

What kind of contracts are not assignable? 

163. Assignment. — Bodijkeit, an employee of the Lake 
Shore & Michigan Southern B. B., assigned part of his 
unearned wages to Andrews. Is the assignment valid? 

Eodijkeit v. Andrews, 74 Oh. St. 104, 77 N. E. 747. 

If a city comptroller assigned part of his unearned salary would 
the decision be the same? If not, what distinction of principle 
exists? 

164. Assignment. — ^Peterson was an employee of the St. 
Paul K. R. Co., and was entitled to $50.00 unpaid wages 
for March. He owed money to Dean and gave him an or- 
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der for $5.00 upon the St. Paul R. R., which, however, 
refused to pay. May Dean recover this money? 

Dean v. St. Paul R. R. Co., 53 Minn. 504, 55 N. W. 
628. 

166. AssignmeiLt by death. — ^A woolen manufacturer, 
Mr. Crane, agreed with the Housatonic Water Co. to take 
$750 worth of water annually for ten years. This agree- 
ment was entered into to induce Mr. Drummond to build 
an aqueduct and take the bonds of the water company in 
payment. If Crane dies within the ten years are his ad- 
ministrators liable in damages in case they refuse to abide 
by the agreement with Drummond f 

Drummond v. Crane, 159 Mass. 577, 935 N, B. 90. 

166. Bights of third parties by assignment. — Sharpe let 
a carriage to Drummond, at a yearly rent, for five years, 
undertaking to paint it every year and keep it in repair. 
After three years, Sharpe retired from business, and trans- 
ferred his carriages and contracts to Robson. Drummond 
refused to accept the carriage from Robson. Can Robson 
sue for breach of contract? 

Robson V. Drununond, 2 Bam. & Adl. (Bug.) 303. 

167. Kelly entered into a contract with Stiles & Parker 
Press Co., by which it was to make and deliver to him cer- 
tain dies or plates, for which he was to pay on delivery. 
Kelly incorporated a company, the Rochester Lantern Com- 
pany, and assigned the contract to it. Can the Rochester 
Lantern Co. sue for a breach of the contract? 

Rochester Lantern Co. v. Press Co., 135 N. T. 209. 

168. Hackley obtained a contract from the City of New 
York, to clean the public streets for five years, all paved 
streets and avenues once a week, except Broadway, which 
was to be swept every twenty-four hours; and Hackley was 
to receive certain payments. Hackley assigned the contract 
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to DeyliiL Could Deylin sae for a breach or to recover 
moneys earned? 

Devlin v. Mayor, 63 N. Y. 8. 

169. Toint contracts. — ^Bipley, party of the first part» 
agrees to bnild a ship for W. D. Crocker, Swanton D. 
Crooker and Preble, parties of the second part, who agreed 
to pay for it, Kipley himself to retain part ownership. 

Opposite names of the four parties of the second part 
were the words "three-eighths", *' one-eighth", "one- 
eighth", "one-sixteenth", indicating the respective owner- 
ship which each man was to have in the ship. 

If the two Crookers paid for their individual interests, 
getting from Bipley a receipt not under seal, could he hold 
them liable for the balance, in case Preble and Swanton did 
not pay t 

Eipley v. Crooker, 47 Maine 370, 74 Am. Dee. 491. 

170. SnrviTorsMp. — Catlin held a promissory note 
signed by Stevens, Tinker, Tibbets and Campbell. The lat- 
ter died. Does his death discharge the other three? 

Stevens v. Catlin, 152 111. 56, 37 N. E. 1023. 

171. Eelease of one joint debtor. — ^Newcomb held a note 
made by Bichard Baynor, indorsed by Goings, W. Baynor 
and Wright. Newcomb gave Goings a release under seal. 
He now seeks to hold the other indorsers liable. Have they 
any defense? 

Newcomb v. Baynor, 21 Wend. (N. Y.) 108. 

172. Joint , promisees — ^Release? — ^Money is owed by 
Bevier to Davis & Moore jointly for certain information. 
He pays Moore $1,000 and Davis $3,000, although each is 
entitled to $2,000. Could Moore recover from Bevier the 
excess thus paid wrongly to Davis or is Bevier discharged? 

Moore v. Bevier, 60 Minn. 240, 62 N. W. 281. 

17S. Toint and several contracts. — Five men signed a 
bond binding themselves and each of them in the sum of 
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$500 to Marcy Carter. Could the latter sue any one of 
them separately upon the bond or must he sue all five 
jointly f 

Carter v. Carter, 2 Day 442, 2 Am. Dec. 113. 

If a promissory note reading "Sixty days from date I promise 
to pay to Smith $600" is signed by X, Y & Z, is there a joint or 
several obligation or a joint and several obligation? 

174. Contribution. — ^A partnership composed of Sears, 
Smith & Starbird was dissolved. The first two partners 
had signed a note for a partnership debt which Starbird 
refused to sign. If after the dissolution, this note is paid, 
have the two men any rights against their former partner! 
Sears v. Starbird, 78 Cal. 225, 20 Pac. 547. 



PROOF AND INTEEPEETATION 

175. General rule of evidence. — ^Mead drew a written 
contract with Dunlevie, whereby Mead was to build a null 
and saw logs belonging to the other, at $2.00 per thousand 
feet. He is not paid and seeks to prove a prior oral agree- 
ment of $4.00 per thousand feet. Is the evidence admisd- 
blet Why? What is the oral evidence rule? 

Mead v. Dunlevie, 174 N. Y. 108. 

176. Preceding parol agreement. — ^Sadie Daly was prom- 
ised by Piza oraUy that if she would lease his premises for 
a year, he would first make certain repairs upon them. 
She assented, entered into possession and signed a written 
lease in which nothing was said about repairs. Can Sadie 
Daly recover damages from a delay in making the repairs ? 

Daly V. Piza, 105 App. Div. (N. Y.) 496, 94 N. Y. 
Supp. 154. 

177. Oral evidence rule— Fraud. — The Universal Fashion 
Co. by false representations induced Skinner to enter into 
a contract. This was in writing and provided: '*That no 
terms or conditions different therefrom or supplemental 
thereto shall be binding upon either party and that all 
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statements and representations not here expressed in writ- 
ing shall be absolutely inoperative to affect the ri^^ts of 
either party thereto/' 
Will oral' evidence be admissible to prove the fraud t 

Universal Fashion Co. v. Skinner, 64 Hun 293, 
19 N. Y. Supp. 62. 

178. A receipt was given which said that money was 
paid. Will oral evidence be allowed to show that not money 
but iron was paid? 

McCrea v. Purmort, 16 Wend. (N. T.) 460. 

17f. Oral condition precedent to a written contract. 
— ^Letters were exchanged between Reynolds and Robinson 
whereby the latter was to sell lumber to the former. They 
agreed in a conversation at about the same time that before 
the sale Robinson was to obtain a satisfactory report from 
a commercial agency as to the pecuniary responsibility of 
Reynolds. 

Could this oral evidence be introduced as a defense to a 
suit by Reynolds for breach of the contract to sell J 
Reynolds v. Robinson, 110 N. T. 654. 

180. Written agreement part of a larger and collateral 
oral agreement — ^Defendants signed the following instru- 
ment: *' Borrowed and received of Hoyt, Spragues & Co. 
the sum of $100,000 payable to them on order or demand, 
with interest at 7% from May 7, 1874.'' 

In a suit upon this instrument, would the defendant be 
allowed to prove an oral agreement made before the above 
writing was signed, that the $100,000 was to be used by 
Hoyt, Spragues & Co. to pay off certain outstanding obli- 
gations on which the plaintiff also was liable t 
Juilliard v. Chaffee, 92 N. Y. 529. 

181. Plaintiff agreed to sell quinine to Reitlinger at 59 
cents an ounce. The latter refused to accept it, and when 
sued, sought to set up a breach by the plaintiff of an oral 
promise to raise the price of quinine to 61 cents per ounce 
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to all people in the drug business. Would this evidence 
be admissible? 

Engelhorn v. Reitlinger, 122 N. Y. 76. 
Was the oral promise a condition or a separate contract f 

182. Contract partly in writing and partly oraL — ^Batter- 
man sold Pierce some wood standing on the former's land, 
to be cut by Pierce, who gave a promissory note for $336 
to run one year. 

Adjoining the wood lot was some fallow land which 
Batterman intended to bum over before planting. Pierce, 
fearing possible loss by fire of the wood purchased, got 
Batterman to agree orally at the time of sale to guarantee 
him against such risk. Batterman so agreed. Later the 
wood was consumed by fire, and Pierce, when sued on the 
note, seeks to avoid payment by setting up this oral agree- 
ment as a defense. Would the evidence be received? 
Batterman v. Pierce, 3 Hill (N. T.) 171. 

183. Oral evidence to show that what purports to be a 
written contract has in fact no force or effect. — ^Action is 
brought against Mason to recover money alleged to be in 
his hands, the proceeds of goods sold by him as agent. 
Mason was employed by the J. S. Cropper firm, who as- 
signed their business to the plaintiff. 

Plaintiff introduced in evidence a writing dated April, 
1870, signed by the J. S. Cropper Co., giving Mason the 
sole agency to sell their product at 5% commission. 

Mason seeks to prove orally that the paper was not a 
contract between him and Cropper Co., but was made at 
the request of John Woods, who required the paper as a 
condition of advancing money on the goods to the Cropper 
firm. He sought also to prove that the latter firm had 
agreed orally that his commission should amount to $1,500 
per annum, and that the Cropper Co. had agreed to make 
up any deficiency. 

Would this oral evidence be admitted? 
Grierson v. Mason, 60 N. Y. 394. 
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184. PttPol eYidenoe— Emd.— SLreshorer paid $2,000 
down upon a written contract to purchase realty. It was 
orally represented to him at the time that no free rents 
were given to any tenants. In a suit to recover the $2,000 
may Kreshover seek by oral evidence to prove that he was 
induced by fraud to enter into the written oontractf 

Kreshover v. Bei^r, 135 App. Div. 27, 119 N. Y. 
Supp. 737. 

185. Local custom. — Wilcox had a written lease expir- 
ing May 1st. At ei^t o'clock in the morning of May 1st 
Wood, who occupied the store below, knocked down a par- 
tition between the store and the entry to Wilcox's quarters. 
Could Wilcox, in a suit of trespass, prove by oral evidence 
that it is a local custom at Albany that such leases expire 
at twelve o'clock noont 

Wilcox V. Wood, 9 Wend. (N. T.) 346. 

186. Local usage. — ^In a suit upon a written contract for 
the excavation of lots in Albany, would the court admit 
oral evidence to prove a local usage that sand so excavated 
belonged to the contractor and not to the owner of the 
landt 

Cooper V. Kane, 19 Wend. (N. T.) 386. 

187. Trade custom. — ^In a written contract to pay a cer- 
tain sum of money for a day's work in a certain trade, 
would oral proof be allowed that a day's work meant 10 
hours and that when men worked 12 hours and 15 minutes 
daily, 1^ days could be charged fort 

Hinton v. Locke, 5 Hill (N. T.) 437. 

188. Trade custom. — ^In a written building contract it 
was arranged that a certain amount of money was to be 
paid for plastering per square yard. Would oral proof 
be allowed that by trade custom no deduction was made 
for door openings, window openings and cornices? 

Walls V. Bailey, 49 N. Y. 464. 
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189. Equity to reform a contract. — ^Where a statute de- 
fines "ton" to mean 2,000 pounds, and where two parties 
had entered into a contract for the sale of a certain number 
of tons and had each intended "gross tons" (that is 2,240 
pounds) but had merely written "tons," would a court 
of equity grant application of one of the parties to have 
the contract reformed so as to express the real mutual 
intention ? 

Many v. Beekman Iron Co., 9 Paige (N. T.) 188. 

Wonld oral evidence be allowed in a suit at law upon this 
contract t 

190. Bnles of constmction. — An inventor had a patent 
for electro-galvanizing pipes and submitted a contract of 
sale thereof to the Armorite Co. In his written oflfer he 
provided that 50^ per 1,000 feet should be paid for all 
pipes, but when the output was over 5,000,000 feet yearly 
the payment should be 30<^ for all additional feet produced 
beyond this amount. 

The Armorite Co. recopied his written oflfer and signed 
their assent, after first adroitly changing the wording, for 
the alleged reason that the contract would be clearer in 
this rewritten form. The inventor, after some hesitancy, 
signed the agreement. Later, the Armorite Co. asserted 
that the agreement provided that if the output was over 
5,000,000 feet the payment was to be 30^ for all the feet of 
piping produced during the year. 

Which interpretation would the court give to the 
document? 

Potthoflf V. Safety Armorite Co., 143 App. Div. 
161, 127 N. Y. Supp. 994. 

191. Constniction of insurance policy. — ^Penfold held a 
policy of insurance containing the provision that "if the 
insured should die by his own hand or act, voluntary or 
otherwise," the insurance company would not be liable. 

Penfold died by taking an overdose of medicine pre- 
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scribed by his physician. Could his widow recover the 
insurance ¥ 

Penfold V. Universal Ins. Co., 85 N. Y. 317. 

If the insured became insane and killed himself while insane, 
would the words "voluntary or otherwise" preclude the widow 
from recovering on the policy f If the phrase "voluntary or 
otherwise" were employed to exempt the company from lia- 
bility, in the case of suicide of the insured while insane, does any 
presumption arise regarding accidental death by poisoning? 

Is a contract construed more strictly against the party drawing 
it up than against the other party f 

192. liberal constmctioxL in favor of party not drawing 
up the contract. — Talmage had an account with the Bank 
of America. The bank extended a loan of $35^000 upon 
a printed note issued by it reading: ** Having deposited 
with said bank as collateral security for this or any other 
liabilities of the undersigned to said bank, due or to become 
due, or which may hereafter be contracted," etc. (followed 
by memorandum of securities deposited as collateral coupled 
with a power of sale in the event of non-payment of the 
note) . Talmage signed this note. 

Another note made by Talmage to the New York Life 
Insurance Co. for $5,0b0 was payable at the Bank of 
America. The $5,000 note was dishonored and was sold 
by the payee to the Bank of America. 

Could the latter retain Talmage 's securities until he paid 
this $5,000 note? 

Gillet V. Bank of America, 160 N. T. 549. 

118. Presumption of legality. — ^Lorillard and Grace were 
competing ship owners engaged in freight transportation 
between New York and Philadelphia. They agreed to turn 
over their holdings to a new corporation and each take half 
the stock, the business in future to be exclusively managed 
by Grace. Lorillard was to be president and guaranteed 
an annual dividend of 7% for seven years. 

Grace, when sued for breach of this agreement, proves 
in his defense that the corporation consisted of only five 
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incorporators, whereas the statute specified that there 
should be at least seven incorporators. 
Is the defence good? 

Lorillard v. Clyde, 86 N. T. 384. 

Is there a presumption of the legality of contracts f 
Will an agreement be adjudged illegal where it is capable of 
a construction which will uphold itf 
What is a de facto corporation t 

194. Two possible interpretations — ^Seasonable interpre- 
tation. — ^Allerton chartered a cattle steamer from Bussell. 
It was provided that AUerton was to approve of the ven- 
tilation. Freight rates fell a great deal and Allerton 
refused to abide by the contract because Bussell on demand 
refused to install blowers. 

Eussell proved that this was an extraordinary require- 
ment, since the steamer had four large hatchways; more- 
over, there were five iron ventilators in the hold and eight 
wind sails. 

Did the contract give Allerton the arbitrary right to 
reject or could the jury pass upon the question as to 
whether or not his refusal was unreasonable t 
Eussell V. Allerton, 108 N. T. 288. 

When two constructions are possible, and one of them would 
render the contract unreasonable and place one party at the mercy 
of the other, which construction will prevail? 

195. Construction of grants by state or mnnicipalityi. 
— The Mayor of New York brought suit to collect a license 
fee of $50 per car annually for every car run by the Broad- 
way and Seventh Avenue Railroad Co. The charter pro- 
vided that this company should pay the fees paid by other 
city railroads. In fact, the majority of these paid $50 per 
car, but there was one railroad paying only $30 per car. 

If there were any ambiguity in the new charter, in favor 
of which party, the railroad or the city, would the charter 
be construed? 

Mayor of New York v. Broadway and Seventh 
Ave. R. R. Co., 97 N. Y. 275. 
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196. Written portion of contract inconsistent with 
printed portion. — ^Potatoes shipped from New York to 
Yonkers were insured by a printed contract making the 
insurer liable in case of either total or partial loss. In- 
dorsed upon the back of the policy in handwriting was a 
provision that the amount of the insurance was $4,000 
P.P. A. (Free from particular average), at the premium 

of iy4%. 

Part of the potatoes were destroyed, and the insurer 
when sued proved that F.P.A. meant that the insurer as- 
sumed liability only in case of total loss. 

The printed provision and the written provision being 
inconsistent, which would prevail? 

Chadsey v, Guion, 97 N. Y. 333. 
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197. William P. Chapman was a member of Chapman, 
Reynolds & Co. and that firm made its promissory note to 
the order of E. P. Reynolds, Jr., payable at Union National 
Bank, Chicago. The note was signed and delivered in 
Alabama. Chapman's wife also signed the note as surety 
for her husband. Under the law of Alabama, a wife is 
prohibited from becoming surety for her husband. Is she 
liable, when the suit was brought in New York? 

Union Natl. Bank v. Chapman, 169 N. Y. 538. 

What is the rule as to determining the state whose law shall 
be applied in a suit on contract? r 

198. Dewey borrowed money from Kellogg at Spring- 
field, Massachusetts, while both resided there. For these 
loans Dewey gave his notes, payable at Springfield, and 
gave as collateral security a mortgage on real estate in 
New York. He paid interest at a rate greater than allowed 
by the law of New York. Is he liable on this mortgage 
in New York? 

Manhattan Life Ins. Co. v. Johnson, 188 N. Y. 108. 
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199. Harris was a jockey and was engaged by White 
to ride race horses at certain races where purses were of- 
fered to the winners. The places specified were outside 
of New York State, but the contract was made in New 
York. Can Harris recover for his services in an action in 
New York, where horse racing was illegal! 
Harris v. White, 81 N. Y. 532. 



DIS€HAB« 

200. Legal impoflsibility. — Crossman contracted to ship 
certain coffee to Labaree. The Board of Health forbade 
the coffee to be landed. May the purchaser recover dam- 
ages from Crossman for breach of contract f 

Labaree Co. v. Crossman, 100 App. Div. 499, 92 
N. Y. Supp. 565. 

201. Legal impoflisibility — ^Exception. — ^Miss Cammerev 
becomes engaged to MuUer in ignorance of the fact that he 
is a married man. She then learns he has a wife living, 
and he promises to produce evidence that he is legally 
divorced. If he does not produce this proof, may Miss 
Cammerer recover damages for his breach of promise of 
marriage f 

Cammerer v. Muller, 14 N. Y. Supp. 511 [aff. in 
133 N. Y. 623] . 

202. Subsequent impossibility. — ^Dauchy contracted with 
a Connecticut school district to build a school house for 
$2,469.00 and complete same by the first Monday of May. 
On April 27th it was nearly completed, when it was struck 
by lightning and entirely consumed by fire. Dauchy had 
received $1,000 part payment. The school district waived 
the time fixed for performance and demanded that he erect 
another building. This he declined to do and the plaintiff 
sues for breach of contract. Is Dauchy excused? 

School District No. 1 v. Dauchy, 25 Conn. 530. 
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Does an ^aet of Qod^ ezense the perfomuuiee of a dnty im- 
posed by lawf A duty imposed by eontraetf 

Did Daaehy hare an insozable interest in the partly completed 
bnildingf 



308. Implied caniitimL — Norton agreed to sell 607 spe- 
cific bales of cotton to Dexter. Of these there were 460 
actually delivered, the other 161 being accidentally burned. 
Can Dexter recover damages for breach of contract t 
Dexter v. Norton, 47 N. Y. 62. 

204. Implied condition. — ^A life insurance company ai>- 
I)ointed Mix as agent on a specified annual salary for five 
years. Before this time had elapsed, a receiver was aj)- 
pointed for the company. Could Mix collect damages from 
the receiver for breach of contract? 

People V. Globe Ins. Co., 91 N. '^. 174. 

205. Does fire operate as a ihchaigt of contraetnal liar 
bilityf — ^Booth had a contract to supply the New York 
Central B. B. with steel rails. He ordered the necessary 
amount of steel caps from the S. D. Boiling Mill Co. The 
latter did not deliver the steel caps owing to a fire which 
destroyed the mill and Booth consequently could not per- 
form his contract with the railroad. Can Booth get dam- 
ages of the S. D. Boiling Mill Co. T 

Booth V. S. D. Boiling Mill Co., 60 N. Y. 487. 
Cotdd the railroad recover damages from Booth? 

806. Continued life or health at an implied condition. 
-—Lacy had a contract to work one year as farm laborer on 
McMahan's farm. About four months later the latter died. 
Lacy finished his year's work under the direction of the 
widow, who by the will of her husband had been given the 
right to occupy the farm during her life time. 

Can Lacy recover from Mrs. Getman, the executrix, his 
eight months' wages on the theory that the estate of Mc- 
Mahan is liable? 

Lacy V. Getman, 119 N. Y. 109, 
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207. CoiiBideration for discharge. — ^Hardenbrook owed 
money to Loper on a promissory note. The latter volun- 
tarily canceled the note and surrendered it to Hardenbrook. 
Loper died and his administratrix now sues Hardenbrook 
for the debt, on the ground that the cancelation must be 
disregarded since there was no consideration for this dis- 
charge. Can she recover? 

Larkin v. Hardenbrook, 90 N. Y. 333. 

208. Substitution of a parol contract for contract under 
teal — ^Parol substituted contract followed by performance. 
— ^A financier contracted under seal with McCreery to pay 
the cost of building a certain railroad. Later another dif- 
ferent agreement in writiug but not under seal was entered 
into instead and the second agreement was fully carried out. 

Can McCreery recover damages for breach of the first 
contract! 

McCreery v. Day, 119 N. T. 1. 

209. Substituted contract. — ^A landlord made an oral 
agreement to reduce a tenant's rent $1,000 a year less than 
the amount provided for in the written lease. For three 
years this reduced rent was paid. Then the next year the 
landlord demanded the sum originally agreed upon and 
also the $3,000. He claimed that the future reductions 
would not be bindiug upon him because of the Statute of 
Frauds. He claimed also to recover the $3,000, as there 
was no consideration for his agreement regarding this sum. 
Is he right in either of these two contentions? 

McKenzie v. Harrison, 120 N. Y. 260. 

210. Belease. — ^If Stiebel and Grosberg have a contract 
with each other and Stiebel gives a release under seal to 
Grosberg but subsequently regrets having done so, and calls 
upon Grosberg to perform his contract or pay damages, 
and where Grosberg then refuses, can Stiebel get a recov- 
ery if no money or other consideration was given by Gros- 
berg for the release 1 

Stiebel v. Grosberg, 202 N. Y. 266. 



60 PROBLEMS IN BUSINESS LAW 

211. Gift of debt.— Barton owed Gray $821.91, but said 
he could not pay. The latter said that if Barton would 
give him $1.00 for the purpose of making a gift valid, he, 
Gray, would give the money-debt to Barton, or, in other 
words, would excuse him from payment. Barton paid one 
dollar, which Gray entered on his books and as on account, 
with another item of *'gift to balance account $820.91." 

Gray later repented of this generosity and sues for 
$820.91, claiming that the $1.00 was merely part pajonent, 
and that therefore the debt was not discharged. Can he 
recover ? 

Gray v. Barton, 55 N. Y. 68. 

Was the $1.00 necessary to validate or legalize a giftf 

212. Condition snbseqnent. — ^A boiler was repaired and 
embedded in masonry subject to the ''satisfaction of the 
owner that it is a success." 

The owner refused to pay, on the ground that he was 
not satisfied with it. Could the contractor seek to prove 
that a reasonable man should have been satisfied and that 
therefore the owner was liable on the contract price? 
Duplex Boiler Co. v. Garden, 101 N. Y. 387. 

Would this New York decision be followed in the case of a 
picture to be painted according to the satisfaction of the pur- 
chaser Y Is there any distinction in law between the two cases f 

213. Substantial performance — Certificate of third per- 
son. — An express condition is inserted in a contract that 
Whitney shall not be liable to pay Nolan anything for his 
job of masonry unless Nolan first procures a certificate 
from the architect approving the work. 

Nolan performs the work in the usual way, but cannot 
obtain the certificate. May he recover the reasonable value 
of his services ? 

Nolan V. Whitney, 88 N. Y. 648. 

214. Condition subsequent. — Trask was a banker and 
broker who purchased certain bonds for Johnston under 
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an oral contract by which it was agreed that in case he be- 
came dissatisfied, the bonds would, on demand, be taken 
back at the cost price. 

Johnston became dissatisfied but Trask refused to per- 
form, claiming the Statute of Frauds as a defense. Can 
Johnston enforce the agreement to repurchase? 
Johnston v. Trask, 116 N. Y. 136. 

215. Payment — ^Foi^ed instrument. — ^Hatfield bought 
goods of Markle, giving a forged note of a third person in 
payment. Neither man knew of the forgery. Markle now 
sues on the debt and Hatfield pleads discharge by payment. 
Will the latter have to pay again in cash? 

Markle v. Hatfield, 2 Johnson (N. Y.) 455. 

Would there be any difference if Hatfield (a) received the 
note as a gift or (b) took it himself in payment of some other 
debt? 

216. Payment— Connterfeit. — Thomas receives a coun- 
terfeit bill from Todd and keeps it two months. Not being 
able, perhaps, to pass it on to some one else, he sues Todd 
on the debt. Todd pleads payment. Can the other recover ? 

Thomas v. Todd, 6 Hill (N. Y.) 340. 

Would the counterfeit money or the forged note have to be re- 
tamed to the other person? 

Would a promissory note of the purchaser taken in payment 
discharge him in case a suit is brought on the debt after the dis- 
honor of the note? 

217. Tim^ and form of payment. — According to the writ- 
ten conditions of a contract, Kenyon was obliged to pay his 
insurance premium within ten days after notice from the 
company. Notice was mailed March 27th that payment 
was due on or before April 6th. On April 4th it was proved 
that Kenyon mailed a check for the amount diie, such 
method of payment having been his custom previously. On 
April 10th the secretary wrote him that his assessment had 
not yet been paid and extended his time until April 27th. 
Kenyon replied on April 13th that he had already paid. 
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Before the secretary's answer reached him, Kenyon died. 
Can his estate collect the policy? 

Kenyon v. Knights Templar and Masonic Mutual 
Aid Assoc., 122 N. Y. 247. 

Would there be payment if the check actually arrived? If it 
never arrived? 

Does payment, like acceptance, generally take effect upon the 
mailing of the latter? 

218. Payment— Hote of third party. — ^Whitbeck sold a 
horse to Van Ness for $90.00, taking in payment a note 
of Deane which would fall due in six months. At maturity 
the note is not met. Has Whitbeck any rights against 
Van Ness? 

Whitbeck v. Van Ness, 10 Johnson (N. Y.) 409. 

219. Application of payments. — ^A promissory note for 
$500 made by Skinkle & Hawlet is endorsed by Tifft for 
their accommodation. Harding held this note and also an- 
other for $400. One of the makers, Skinkle, came to Hard- 
ing with $275, which he had raised by the accommodation 
endorsement of Tifft. No directions were given as to which 
note this part payment was to be applied, and Harding 
endorsed this amount as paid upon the $400 note, not know- 
ing how the money had been procured. 

When the $500 note was not paid, Tifft was sued on his 
endorsement and claimed to be discharged to the extent 
of $275, since this amount had been procured by virtue 
of his endorsement. Can Harding collect $500 or only 
$225? 

Harding v. Tifft, 75 N. Y. 461. 

May a debtor specify to which one of his debts a payment shall 
be applied? 

Is the creditor bound to regard such designation? 

220. Tender — ^Payment of money into court. — ^A claim 
was made by Taylor against the Brooklyn Elevated Rail- 
way. The latter, before the trial, pays the money into 
court. If the jury should decide against Taylor, could 
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the railroad obtain its money from the court? If Taylor 
loses the action, who pays the costs (legal fees enumerated 
in the Code) ? 

Taylor v. Brooklyn Elevated R. R. Co., 119 N. T. 
561. 

If the defendant pays money into court, does he run any riskf 
Would the plaintiJS risk anything in trying to recover a greater 
amount on the trial T 

221. Tender. — There was a run on the Chenango Bank 
and the teller paid out money very slowly and deliberately, 
so that the bank would benefit by the time thus gained 
in paying off the excited depositors. Hubbard asked for 
his money in specie but did not get it. The next day the 
teller put the amount demanded in boxes for Hubbard, 
marked with his name, but did not notify him thereof. 
Under a state law giving a depositor a right to recover 
damages against banks who do not pay if solvent, Hubbard 
sues. The plea of the bank is that by wrapping up the 
coin and marking it with his name, their readiness to pay 
was clear. 

Was this a tender suflScient to discharge the bank from 
liability? 

Hubbard v. Chenango Bank, 8 Cow. (N. Y.) 88. 

222. Tender— Joint contract. — Two persons enter into a 
contract to purchase land from Carman. He tenders the 
deed to one man, who refuses to accept it or make payment. 
May the other man claim not to be liable in damages for 
breach of contract if Carman does not tender the deed 
to him also ? 

Carman v. Pultz, 21 N. T. 547. 

223. Conditional tender.— If a debtor when pressed for 
payment offers a sum of money less than the debt claimed, 
stating it to be payment in full, and the creditor instead 
of taking it sues for the debt claimed, is tender a good de- 
fense to this suit? 
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If at the time of tendering payment a debtor by the 
words '*Have you got a receipt f intimates that he will 
not pay unless a receipt be given, and the money is not 
taken but suit upon the debt is brought against him, can 
this debtor have himself discharged by pleading payment T 
Wood V. Hitchcock, 20 Wend. (N. Y.) 47. 

224. Bennnciation. — ^Plaintiff received certain pictures 
from the defendant to be cleaned and repaired. When the 
work was partly performed he was told not to complete it. 
He did so, however, and sues for the contract price, $150.00. 
Could he recover this amount ? If not, what would be the 
measure of his damages? 

Clark V. Marsiglia, 1 Den. (N. Y.) 317. 

225. Impossibility created by the party. — ^Keeler agreed 
orally to sell to Hawley 80,000 lbs. of cheese at a given 
price. If the latter wished the cheese he was to deposit 
$1,000 at a certain bank to the credit of K., the balance of 
the purchase money to be paid, $5,000 in 20 days and the 
rest in 30 days. On November 3d Hawley deposited the 
$1,000 that he would accept the cheese. Before twenty 
days elapsed, Keeler sold the cheese elsewhere. Hawley 
brings suit without having tendered the other payments. 
Can he recover damages? 

Hawley v. Keeler, 53 N. Y. 114. 

Is the Statute of Frauds a good defense here? 

228. Breach — Condition precedent. — ^Hill contracted to 
deliver 3,000 bbls. of alcohol at the rate of 500 bbls. 
monthly, at 29^4^ per gallon, alongside Woolner's ships, 
provided the name of the vessel and the number of the pier 
were known in advance. 

On Dec. 15th Hill made a voluntary assignment for bene- 
fit of creditors. On December 31st Woolner tendered the 
price and demanded the alcohol but without stating the 
name of the vessel or the number of the pier. Could he 
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maintain a successful suit without having performed these 
two conditions precedent! 

Woolner v. Hill, 93 N. Y. 576. 

227. Concurrent condition. — ^Porter agreed to buy of 
Rose 6,000 gallons of whisky. Only a part of this amount 
was delivered. To recover damages for breach of contract, 
would Porter have to prove anything in addition to the 
fact that he was ready and willing to receive the whisky? 

Porter v. Rose, 12 Johnson (N. Y.) 209. 

228. Ackerman sold Rubens a yacht lold, but the lat- 
ter never paid and Ackerman, after trying to sell by a 
broker, put up the yacht at public auction and advertised 
it, and the auction was fairly held. The vendor himself 
was highest bidder for $1,100 and sues Rubens for differ- 
ence. May he recover? 

Ackerman v. Rubens, 167 N. Y. 405. 

229. What would be the measure of damages for the 
manufacturer of silicate of soda, a perishable commodity 
for which there is no general demand and for which there 
is no market price ? 

Todd V. Gamble, 148 N. Y. 382. 

230. Ferf ormanoe after notice of breach. — ^Woolf agreed 
to manufacture and sell Hambu):ger certain coats and suits. 
Before completion of manufacture, the latter notified Woolf 
to cancel the order. Woolf, however, went on and com- 
pleted the order and sued for damages. May he recover 
any damages? 

Woolf V. Hamburger, 129 App. Div. 883, 114 N. Y. 
Supp. 186. 

231. Alteration of written instroment. A promissory 
. note made by Hisselschwerdt for $200 with interest payable 

to Munn was given by Wait in payment for a pair of 
horses. 
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When the promissory note was originallj drawn there 
was attached thereto a memorandum which read: ''If 
the machine should not be delivered this note not to be 
paid." The machine (involved in another sale) was not 
delivered but the memorandum had been detached from the 
promissory note. Wait was a bona fide holder of this note 
and when he bought the horses he did not know that the 
note was originally part of a larger writing. Would the 
seller of the horses be able to collect this note at maturity 
or could it be dishonored T 

Wait V. Pomeroy, 20 Mich. 425, 4 Am. Rep. 395. 

23t. Altered instrument — ^Holder in due course. — ^Lester 
indorsed a note for $75 made by Fancher for the latter 's 
accommodation. Before taking it to the bank to be dis- 
counted, Fancher changed the note to $375. Could the 
bank, which in good faith discounted the altered note, 
recover from Lester t If so, for what amount t 

National Exchange Bank v. Lester, 194 N. Y. 461, 
87 N. E. 779. 

What is meant by an accommodation indorsement f 

233. Accord. — Fulton had obtained a judgment against 
the Yazoo & M. Y. Railroad for damages to a mule and 
an ox. The judgment had not yet been paid ; Fulton agreed 
to compromise for $80. An agent of the road procured 
his signature to a receipt for this amount, saying that 
the money would be paid promptly. If payment is not 
made, may Fulton revive his original claim for full dam- 
ages! 

Yazoo & M. V. RR. v. Fulton, 71 Miss. 385, 14 
Southern 271. 

tS4. Accord and satiifaction. — ^Richards owed Kellogg 
$1,627.44. As a compromise the latter took, in payment 
Aldington's note for $431.40, indorsing this compromise 
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agreement upon the back. Could Kellogg now recover 
the unpaid balance of the debtt 

Kellogg V. Richards, 14 Wend. (N. T.) 116. 

235. Part payment— Unliquidated claim. — ^Dr. Fuller 
sent Kemp a bill of $670 for professional services. The lat- 
ter promptly sent a check for $400, stating that it was to be 
in full satisfaction of the claim. If Dr. Fuller cashed 
the check could he then recover the balance t 

Fuller V. Kemp, 138 N. Y. 231, 33 N. E. 1034. 

Would the answer be the same if Kemp had retained the bill 
for a month before sending the check T 
What is an ^^aocount stated"? 

236. Fart payment — Liquidated claim. — Mr. Been was 
liable as one of five makers of a promissory note for $220. 
While the note was held by Dunning, Been paid to him 
$40 and Dunning gave a written agreement releasing Been 
entirely from further liability. Dunning then indorsed 
the note to Bender, who now seeks to hold Been for the 
full amount. Is the latter discharged!. 

Bender v. Been, 78 Iowa 283, 43 N. W. 216. 

237. Fart payment after statute of limitations has nuL— • 
Franz Wenz loaned, in 1897 and 1898, money to his brother 
Ferdinand. On November 16, 1911, the latter paid $122.40 
on account. Could the former now recover the unpaid 
balance } 

Wenz V. Wenz, 222 Mass. 314, 110 N. E. 969. 

238. Statute of limitations — ^Acknowledgment in writing. 
— ^More than six years after Cleland loaned money to 
Hostetter, the latter wrote to Cleland 's attorney: 

'* ... I will borrow money and pay him $100, $25 cash 
and $10 a month until paid. It's that or wait until I 
get if 
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Could Cleland now hold Hostetter upon the entire origi- 
nal debt? 

Cleland v. Hostetter, 79 Pae. 801. 

239. By performance. — Jansen desired to learn to fly by 
aeroplane, and Schneider agreed to teach him and furnish 
the necessary machines for the sum of $250, to be paid 
as follows: $150 on making the agreement and the balance 
when Jansen had learned to fly. The first payment was 
made, and some lessons given in the construction and 
operation of aeroplanes, but Schneider never furnished a 
machine for flight and Jansen never learned to fly. He 
sues to recover the $150 paid, but the trial court allowed 
Schneider to retain $75, the reasonable value of the in- 
struction actually given. Is this correct! 

Jansen v. Schneider, 78 Misc. 48, 138 N. Y. Supp. 
144. 

240. Paladino Construction Company agreed with 
Walsh to excavate for him for the cellar of a public school. 
The excavation was staked out to be 162 feet long, 102 
feet wide and eight feet deep, and this was to be done for 
$4,665. The company started work and received pay- 
ments amounting to $3,000 as the work progressed. When 
the company stopped work it had excavated 161 feet in 
length and 99 feet 8 inches in width. It was notified of 
the discrepancy but refused to complete, and sues for the 
balance due. Can it recover! 

Paladino Const. Co. v. Walsh, 144 N. T. Supp. 7. 

241. Wadsworth agreed to erect certain stores and apart- 
ment house for Gutmann, for the sum of $16,500, according 
to certain plans and specifications which called for first 
class material and workmanship. Wadsworth completed 
the building. Part of the maple flooring in the halls was 
of second class material, and some of the doors did not 
fit due to poor workmanship. These defects were inad- 
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vertent and it would cost about $450 to remedy them. Can 
the contractor recover and how much? 

Crouch V. Gutmann, 134 N. Y. 45. 

242. Dauchey agreed with Drake to do certain news- 
paper advertising for him. The advertisement was to 
appear in 1,075 daily and weekly newspapers, under a spe- 
cial heading as new advertisements, and to appear in form 
as copy furnished. Drake agreed to pay for this $1,800 
per month. The advertisements were inserted for two 
months, but only in 1,025 papers; the copy was not followed 
in all of them, and in some it did not appear as a new 
advertisement. Can Dauchey recover ? 

Dauchey v. Drake, 85 N. Y. 407. 

243. Bogardus took out a policy of life insurance in 
the New York Life Insurance Company, providing for pay- 
ment by him of annual premiums, and on the part of the 
Company, that after premiums were paid for ten years, 
he would participate in the income of a certain reserve 
fund, which reserve fund was to be created by the pre- 
miums paid by all those having similar policies. The Com- 
pany further agreed to keep these earnings in a separate 
fund. He paid his premiums for eight years and then 
stopped. After ten years, he sues the company for his 
share of the earnings of the reserve fund, and alleges 
that the company first broke the contract by failing to 
keep such premiums in a separate fund. Can he recover? 

Bogardus v. N. Y. Life Ins. Co., 101 N. Y. 328. 

244. Adler, as landlord, rented to the Hub & Comedy 
Theatre Company a ground floor in a tenement house, 
for use only as a moving picture theater. After the lease 
was made, the Legislature passed a law making it un- 
lawful to maintain a moving picture theater in a tene- 
ment house. The tenant never occupied the premises 
Can the landlord recover on the lease? 

Adler v. Miles, 69 Misc. 601, 126 N, Y. Supp. 135. 
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245. Yose had a policy of life insurance in the Con- 
necticut Mutnaly which provided for a forfeiture of the 
policy in default in payment of premium. A premium 
fell due on October 28th, but on the previous day Vose 
became insane and remained so until his death, and did 
not pay the premium although he had means to do so. 
Is the Insurance Company liable on the policy? 

Wheeler v. Conn. Mut. Life Ins. Co., 82 N. Y. 543. 

S40. Tobias agreed to sell Lissberger a lot of old iron, 
then in Europe, and to ship and deliver the same promptly 
after February 2nd. Shipment was made the next day, but 
the harbor froze over and remained frozen and closed until 
April. The shipment then proceeded to New York, where 
Lissberger refused to receive it, saying it was too late. Is 
he liable ? 

Tobias v. Lissberger, 105 N. Y. 401 
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247. Distinction between contract and quasi-contract— 
Accepting benefits of work and labor done without a request. 
— During a law-suit to which Miller was a party, the court 
stenographer, at the request of Miller's attorney but with- 
out Miller's authorization or request, furnished from day 
to day copies in long hand of the stenographic report 
of tie evidence adduced in the preceding days of the trial. 

These copies were made by the court stenographer at 
night. Miller knew they were being used by his attorney, 
but made no promise to pay for them. Can the stenog- 
rapher recover? 

Palmer v. Miller, 19 Ind. App. 624, 49 N. E. 975. 

Is this a contract implied in law or a contract implied in factf 
Is it a true contract or a quasi-contract f 

248. Public officer. — ^A Massachusetts sheriff in a certain 
action to which a foreign corporation was a party made a 
charge for his services in preparing advertisements of the 
auction sale and in making schedules of the property. He 
also charged for a flag used at the auction sale. 

None of these charges were among the fees prescribed by 
statute. Is the corporation liable T 

Eogers v. Simmons, 155 Mass. 259, 29 N. E. 580. 
Was the corporation unjustly enriched f 

249. Work and labor done at request. — The city of Tex- 
arkana by an ordinance established a Board of Health, com- 
posed of the mayor, the city attorney, three aldermen and 
one physician, for the purpose of protecting the city against 
dangerous diseases. 

Dr. Spearman, the medical member of the Board (who 

71 
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received no salary from the city), was requested by the 

Board to make personal examination of a case of diphtheria. 

He did so and submitted a bill for $50. Is the city liable ? 

Spearman v. City of Texarkana, 58 Ark. 348, 24 S. 

W. 883. 

250. Elements of implied request. — ^A California railroad 
let a contract for grading to Bikert. The latter employed 
Petterson to do part of the work. He had no agreement 
with the railroad company, nor had the company authorized 
Bikert to employ him. The company was aware, however, 
that he was doing work upon their premises. Petterson be- 
lieved that the railroad was employing him, although the 
railroad did not know of such belief until he brought suit. 
May he recover for his services t 

Petterson v. Stockton By., 134 Cal. 244, 66 Pac. 
304. 

251. Aooeptance of benefits not optional. — ^A Louisiana 
railroad sent numbers of laborers and large amounts of ma- 
terials to fill up a crevasse in a levee upon Turcan's land 
along the right bank of the Mississippi. The river was 
rising and if the crevasse had become much enlarged, not 
only Turcan's crops, but also many of those of his neigh- 
bors would have been destroyed. The work was not done 
at Turcan's request. Would he be held liable for its rea- 
sonable value? 

New Orleans, etc. By. v. Turcan, 46 La. Ann. 155, 
15 Southern 187. 

252. ftuantnm meruit. — ^Pierro was proprietor of a hotel. 
His nephew, Schwab, took charge of it, bought the supplies, 
paid the bills, tended the bar, receiving, however, no wages. 
Pierro told Schwab and others on several occasions that 
Schwab was to be his sole heir. Pierro died without mak- 
ing any provision for his nephew. May the latter hold the 
estate liable for the reasonable value of his services? 

Schwab V. Pierro, 43 Minn. 520, 46 N. W. 71. 
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253. Services rendered as gratnity. — Turner had a can- 
tract with the Government for the carrying of mail from 
railroad to post oflSce. Two railroads having two different 
terminals in Lancaster, Ohio, also had contracts with the 
government for the transportation of mail. Bach railroad 
was required to transfer mail over its track to that of the 
other railroad. 

For six years Turner, believing himself obliged to do this 
transfer work under his own contract with the government, 
continued to do what the railroads themselves were obliged 
to do. At length a government agent apprised him of the 
truth. He now sues a railroad for the services thus ren- 
dered by mistake. Can he recover! 

Columbus, etc. Ry. v. Gaffney, 65 Oh. St. 104, 61 
N. B. 152. 

2M. Michelsen boarded at the house of Gertrude Pf eif- 
fer, first at $5 a week, later at $7. He contracted a loath- 
some disease with running sores, which she dressed daily. 
May she recover for these services as nurse t 

Pfeiffer v. Michelsen, 112 Mich. 614, 71 N. W. 156. 

255. Margaret Callister was employed by a rich lawyer 
as copyist in his oflSce at $500 a year, payment not to be 
made until he retired from practice, the employment to 
continue as long as he practiced law. One year after this 
agreement was made he married her, and she continued her 
services in the office until his death. May she recover pay- 
ment from the estate? 

In re CaUister's Estate, 153 N. Y. 294, 47 N. B. 
268. 

Does a wife owe her husband the dnty of helpmg him in his 
work according to his request t 

256. Work done for one at request of another. — ^A by- 
stander called in a physician to care for an injured person. 
If the latter could not pay, would the physician be able to 
hold the bystander liable ? 

Starett v. Miley, 79 111. App. 658. 
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Does it make any difference whether the injured man is or 
is not nneonscions at the timef 

257. Ooods sold and delivered. — Ooodland in his news- 
paper published an advertisement for LeClair at a price 
agreed upon with the latter 's agent. For one year the 
paper was mailed to and received at LeClair 's address and 
never refused or returned. Can there be a recovery for the 
value of the advertisement t 

Goodland v. LeClair, 78 Wis. 176, 47 N. W. 268. 

Suppose the agent contracted for advertisements for (me 
month and they were continued for a longer period without a 
request Could the newspaper get a recovery for the full timef 

X subscribes to a magazine for a year. After the year has ex- 
pired the publishers continue sending the magazine, which X reads. 
He is later asked to renew his subscription, but makes no reply. 
More copies are sent him^ which he reads also. Is X liable? 

258. Koney had and received — ^Party to be recovei^ed 
against placed in statu quo. — ^A real estate broker came' to 
Hudson to get his permission to sell certain lots in the city 
of Montgomery. He replied that the land in question be- 
longed to his ward. Miss Price, but that he would commu- 
nicate with her. She gave her assent and the land was 
sold for $5,000. Can the broker hold Hudson liable for his 
commission t ( The count is ' ' in money had and received. ' ' ) 

Hudson V. Scott, 125 Ala. 172, 28 S. 91. 

269. Beceipt of money from third person. — ^Mrs. Trende, 
without her husband's faiowledge or consent, used some of 
his money to pay premiums upon an insurance policy which 
she had obtained upon his life. He did not know or con- 
sent to the taking out of this policy. After learning 
thereof, may he recover from the insurance company the 
premiums thus paidf 

Metro. Life Ins. Co. v. Trende, 53 S. W. 412. 

Would the situation be different if the wife used her own 
money to pay the premiums f 
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260. Eeceipt of money from tMrd person. — ^Money was 
held by a sheriflP under an attachment obtained by Haebler. 
By order of the court, however, the sherUBE paid over the 
money to Myers, a subsequent lienor. This court order 
was afterwards reversed. Could Haebler recover (under a 
count of ** money had and received") this money from 
Myers if the latter had not promised to pay it ? 

Haebler v. Myers, 132 N. Y. 363, 30 N. E. 963. 

What is the difference between money paid under mistake of 
law and money paid under mistake of fact? Illustrate. 

261. Payment by one not beneficial owner. — ^A cashier 
of a Kansas bank was in debt to Martha Hier, a depositor 
in the bank. He pretended to make payments upon this 
indebtedness by giving the depositor credit upon her pass- 
book. After she surrendered his last unpaid note and he 
made an entry of the amount upon her passbook she then 
demanded the balance due upon her passbook. He balanced 
it, caused her to draw a check for the balance and gave 
her in exchange for the check a cashier's draft upon a 
bank in Missouri. The woman acted in good faith. After 
the cashier's death the bank was discovered to be insolvent. 
Can the receiver recover from Martha Hier the amount 
of money for which her account was overdrawn? 

Hier V. Miller, 68 Kan. 258, 75 Pac. 77. 

Was this money obtained by the woman under a mistake of 
law or a mistake of factf 

262. Honey obtained by threat. — ^Morse had been Wood- 
worth 's bookkeeper, but was discovered to have been dis- 
honest. Woodworth, by threatening imprisonment, induced 
Morse to make a settlement. May the latter recover the 
notes thus paid under duress? 

Morse v. Woodworth, 155 Mass. 233, 27 N. B. 1010. 

263. Swartz caused the arrest of Heckman for improper 
conduct with Swartz 's daughter. To procure his release 
and upon Swartz 's agreement not to prosecute, Heckman 
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executed his notes and a mortgage. Could he later, after 
being released from jail, have the notes and mortgage 
nullified} 

Hecfcman v. Swartz, 64 Wis. 48, 24 N. W. 473. 

264. Several patents belonging to Bailey were by agree- 
ment to be used by the Stanley Rule and Level Co. upon 
payment of royalties on all articles manufactured tiiere- 
under. After the expiration of one of the patents the pay- 
ment of royalties was continued. Could the Stanley Co., 
upon learning the truth, recover the money^thus paidt 

Stanley Rule & Level Co. v. Bailey, 45 Conn. 464. 

Was this a mistake of law or of factt 

265. Forged instrument. — Could a person paying money 
upon a security bearing a forged signature of himself re- 
cover the money if, at the time of payment, he believed 
the signature to be genuine f 

Welch V. Goodwin, 123 Mass. 71. 

Was the mistake one of law or of factf 

266. Mistake of law and fact. — ^Burk falsely, but in 
good faith, represents to Needles that the latter 's minor 
son has set fire to and burned Burk's barn of the value of 
$600. Needles conveys property to Burk to cover the dam 
age done. Learning later that his son was not guilty, he 
sues to recover the money. Judgment for whom and why ? 

Needles v. Burk, 81 Mo. 569. 

267. An Alabama ordinance was passed imposing a 
license upon liquor sellers, and prescribing a fine of $50 a 
day upon any one who should sell without a license. Al- 
though no proceedings had been taken to fine or arrest him, 
Burnett paid for a license. Subsequently the ordin€uice 
was pronounced void. May Burnett recover the money 
from the town authorities? 

Town Council of Cahaba v. Burnett, 34 Ala. 400. 

Was this a mistake of law or of factf 
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268. Statute of lamitatioxui. — ^Flint Blanchard endorsed 
a note for $1,100.15 for the aeeonmiodation of Amos 
Blanchard. The note was later paid by the administratrix 
of Flint Blanchard to Griswold, the holder. The Statute 
of Limitations (6 years) had now run against Amos, al- 
though the statute (by a provision of the Code § 403) had 
not yet run against the administratrix. The latter, Esther 
Blanchard, now sues Amos. Amos claimed that he was 
discharged by the Statute of Limitations. Can Esther re- 
cover from Amos? 

Blanchard v. Blanchard, 201 N. Y. 135. 

When would the Statute of Limitations begin to run as between 
Flint Blanchard and Amosf 

269. Mrs. Hughes summoned Dr. MacGuire to attend 
her daughter, Mrs. Bradley, who was seriously ill. The 
physician refused to go without the consent of the daugh- 
ter's husband because the latter had expressed an unwill- 
ingness to call him in, since another physician was already 
in attendance. Mrs. Hughes then returned with Bradley, 
who gave his consent to Dr. MacQuire, who then got into 
Mrs. Hughes' cab with her and went to give treatment to 
her daughter. Can Dr. MacGuire hold Mrs. Hughes liable 
for his fees? 

MacGuire v. Hughes, 126 App. Div. 637, 111 N. T. 
Supp. 154. 

Was Mrs. Hughes under any obligation toward her daughter? 
Does this fact make any dil^erence in the case? 

270. Thomas Hammond sought to have his brother, 
James, adjudged a lunatic. Thomas employed Dr. Bailey 
to take charge of the medical side of the case. James be- 
came ill while in Wiley's sanitarium and Dr. Bailey called 
in Dr. Edson to attend him. Dr. Edson made eighty-seven 
visits to James and now brings suit to recover from James 
Hanmiond the sum of $930. Judgment for whom and why? 

Edson V. Hammond, 142 App. Div. (N. Y.) 693. 
127 N. Y. Supp. 359. 
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271. Tucker married Jenkins' daughter and went away 
to Jamaica, leaving her and an infant child. During his 
absence Mrs. Tucker died. Jenkins paid the funeral ex- 
penses and also for the support of Ids grandchild. May 
Jenkins recover these two items from Tucker t 

Jenkins v. Tucker, 1 H. Bl. 90. 

272. Gilbert Dechen's uncle deposited some money for 
his nephew with the Northfield Building Loan Co. If Gil- 
bert's aunt, Ellen F. Dechen, should withdraw this money 
from the Northfield Co. could Gilbert recover it in a law- 
suit against her 1 

Dechen v. Dechen, 59 App. Div. 166, 68 N. Y. 
Supp. 1043. 

273. Dows owned certain wheat stored in the Atlantic 
Dock Buildings. Cobb also had wheat stored here. Dows 
sold his wheat to Howes, who in good faith obtained from 
the warehouseman part of Cobb's wheat. Dows was like- 
wise ignorant of this mistake. May Cobb recover the price 
of this wheat from Dowst 

Cobb V. Dows, 10 N. T. 336. 

274. Sydney Nichols was duly appointed Police Com- 
missioner of New Tork. The Mayor discharged him and 
appointed MacLean in his stead. Through the courts Nich- 
ols obtains reinstatement. May he recover from MacLean 
the salary which the latter received during his term of 

office? 

Nichols V. MacLean, 101 N. T. 526. 

Was this a mistake of law or of factt 

275. Hitchings agreed to furnish and set up heating ap- 
paratus in the Metropolitan Hall. When the work was 
partly performed the building burned. May Hitchings re- 
cover for the work done and materials furnished ? 

Niblo V. Binsee, 3 Abbo. Dec. (N. T.) 375. 
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276. A Putnam County tax collector was paid $235 
without objection or protest by the treasurer of the New 
York & Harlem R. R. There was a defect in the assess- 
ment which rendered the tax void. May the railroad re- 
cover the tax? 

N. Y. & Harlem R. R. v. March, 12 N. Y. 309. 

What is the significance of "paying under protest"? 

277. Forged instmrnent: bank. — ^A bank pays a check 
on which there is a forged indorsement. Can the bank re- 
cover from the holder the money so paid under mistake? 

Holt V. Ross, 54 N. Y. 472, Com Ex. Bk. v. Nassau 
Bk., 91 N. Y. 74. 

Does the holder's ignorance of the forgery affect the decision? 
Why? 

278. A bank pays a check on which the maker's name is 
forged. Can the bank recover from the holder the money 
so paid under mistake ? 

Nat. Park Bk. v. Ninth Natl. Bk., 46 N. Y. 77. 

Is there any distinction on principle between this and the 
preceding case? 

279. Chapman agrees orally with Harvie to buy the lat- 
ter 's land and pays him $100. Harvie asks for the deed, 
which is refused, and Harvie finds himself unable to compel 
conveyance owing to the Statute of Frauds. May Chapman 
recover his $100 ? 

McKinney v. Harvie, 38 Minn. 18, 35 N. W. 668. 

280. Smith & Richmond maintained a lottery. Rich- 
mond told Smith it was necessary to bribe city ofScials and 
Smith advanced the money, which Richmond secretly used 
himself. Smith later discovers this fact and sues to re- 
cover. Judgment for whom and why? 

Smith V. Richmond, 70 S. W. 846. 

281. Chapman paid Haley $300 for the latter 's promise 
to deliver $3,000 counterfeit money. Haley does not per- 
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form his part of the bargain. May Chapman recover his 
$300 genuine money? 

Chapman v. Haley, 117 Ky. 1004, 80 S. W. 190. 

28SS. Prentice orally hired Qalvin to work in his hat fac- 
tory for three years at $5.00 per week, 50 cents being de- 
ducted weekly to be returned to Galvin at the end of three 
years. Galvin works two years and resigns. May he re- 
cover the wages unpaid for the period he had worked? 
Galvin v. Prentice, 45 N. Y. 162. 

283. Hayes agreed to complete certain carpenter work 
on Gross* building. When the work is partly performed 
the building burns. May Hayes recover for his labor? 

Hayes v. Gross, 162 N. Y. 610. 

Is there any "unjust enrichment" here? 

284. Whelan contracted to varnish clock cases for the 
Ansonia Clock Co. in the latter 's building. The factory 
burned. May Whelan recover for the work done? 

Whelan v. Ansonia Clock Co., 97 N. Y. 293. 

286. A railroad company which is sued for goods lost 
while in possession of the carrier seeks to have deducted 
from the value of these goods the cost of freighting them 
from the point of shipment to the place where the accident 
occurred. Will this counterclaim be allowed? 

British Ins. Co. v. S. P. Co., 72 Fed. 285. 

289. Joyce and Murphy bought 259 bales of cotton from 
Adams and Hawthorn and deposited $5.00 per bale as ad- 
vance payment. The cotton bums while in the possession 
of Adams and Hawthorn. May Joyce and Murphy recover 
their advance payment? 

Joyce V. Adams, 8 N. Y. 292. ' , 

Ib the question of title of importance in deciding the case? 
Whyt 
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287. Sewell agrees to sell Underhill a building. It 
bums before the deed is delivered. Can Sewell recover 
the purchase price 1 

SeweU V. Underhill, 127 App. Div. 92, 111 N. Y. 
Supp. 85, 197 N. Y. 168. 

Is there any difference, from the standpoint of equity, between 
an uncompleted contract for the sale of land and one for the 
sale of personal property f 

288. Halnm prohibitum. — Stansfield, a druggist, ac- 
cepted money from Kunz and agreed to sell him liquor al- 
though a statute forbade the sale of liquor except for medi- 
cal purposes. Kunz rescinded the contract. May he 
recover the purchase price? 

Stansfield v. Kunz, 62 Kan. 797, 64 Pac. 614. 

Explain the difference between malum prohibition and malum 
in ne. 



SALES 

289. BiftiiLction between sale and bailment. — ^Brown 
agreed to deliver to Foster 30,000 bushels of wheat to be 
ground, 15,000 bushels to be ground in season to be shipped 
east during navigation in the fall, and 15,000 bushels to 
be ground during the winter ; no charge for storage. Foster 
is to deliver to Brown one barrel of superfine flour for 
each five bushels of wheat so delivered to be ground. The 
wheat was ground and while in shipment was seized by 
Pettibone, a sheriff, under a writ against Brown. Was 
this a sale or a bailment T 

Poster V. Pettibone, 7 N. T. 433. 

290. Crowley, being indebted to Blake, gave Blake an 
instrument as follows: **For value received, I do hereby 
sell and assign the above mentioned and described boolsi 
to Henry O. Blake, his heirs and assigns, I to hold and 
retain possession of said books for eight months from this 
sale, and if during that period the indebtedness to said 
Blake is paid or satisfied, for the pajnnent of which this 
assignment is made as security, then this conveyance shall 
be null and void. ' ' Was this a sale ? If not, what 1 

Blake v. Corbett, 120 N. Y. 327. 

291. Action to recover price of a drill. The drill was 
shipped under a written contract headed ''Sale Contract,'* 
reading as follows: 

** American Seeding Machine Co. sells to Steams Bros, 
and Steams Bros, buy agricultural implements at prices 
and terms as stated: Follows drill, $130." Additional 
terms: For wheat drills, good purchasers' notes, indorsed 
by agents, drawing interest, will be accepted in settlement. 
Was this a contract to sell ? 

American Seeding Machine Co. v. Steams, 109 
App. Div. 192, 95 N. Y. S. 830. 

82 
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29SS. Wm. Whyard owed Susman $400 and gave Susman 
a bill of sale of certain personal property, with an agree- 
ment by Susman to re-sell the property to Whyard on 
receiving $400 and interest. Creditors of Whyard levied 
on the property and sold it. The bill of sale was not filed 
as a chattel mortgage. Would the purchasers at the judi- 
cial sale acquire good title to the property 1 Was the bill 
of sale here equivalent to a chattel mortgage? 

Susman v. Q. E. Whyard, 149 N. T. 127. 

i/ 293. McKecknie agreed to let the agency for the sale 
of their ale in the City of Syracuse to Barnes, on the fol- 
lowing conditions: Barnes to receive ale at depot and pay 
freight and pay McKecknie on the first of each month, for 
amount of ale delivered, at a price of $1 less per barrel 
than the sum fixed by McKecknie for selling. Barnes agreed 
not to buy any other ale. Ward gave his bond for faithful 
performance of the contract. McKecknie delivered $9,000 
worth of ale. Barnes did not pay and McKecknie sued 
Ward, alleging goods sold. Was this contract one of sale f 
McKecknie v. Ward, 58 N. Y. 541. 

294. Gift or fwde? — ^William Rowley, father of Lni Row- 
ley, handed to his son Lui 20 shares of stock of Farmers 
Bank of Hudson and a paper saying: **For value received 
I, William Rowley, hereby transfer to Lui Rowley twenty 
shares of capital stock of Farmers Bank of Hudson. 

'* (Signed.) WmLUM Rowley.'* 
Son had worked on farm of father, but never received 
any pay and never had any intention of charging his father 
for his services. After the father's death his administrator 
sues to recover these certificates of stock. Who is entitled 
to them f 

Van Deusen v. Rowley, 8 N. Y. 358. 

295. Conditional sale— Default in payment. — ^The Pren- 
tiss Tool Co. made a conditional sale of some lathe and 
milling machines to the Sidney Valve Co. for $2,256, of 
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which $564 was in cash and three notes for equal amonnts. 
Default in payment occurred and the two parties agreed 
that the machinery should be redelivered to the vendor 
in full satisfaction for the money still unpaid. The Prentiss 
Tool Co. kept this machinery. The Sidney Co. was thrown 
into a receivership. Can the receiver recover the money 
actually paid for the machinery? 

Seeley v. Prentiss Tool Co., 158 App. Div. 853, 144 
N. T. Supp. 48. 

V 

296. Conditional sale — Frice-^-Oiving of note. — ^Lumber 
was sold by Adams to Mackintosh, who agreed to pay for 
it by a note at sixty days. The lumber was delivered 
December 10th, and a letter sent requesting the promissory 
note. This was not delivered. Can Adams recover the 
lumber? Did title pass? Was payment a condition pre- 
cedent or a mutual and concurrent condition to the pass- 
ing of title ? 

Adams v. Boscoe Lumber Co., 159 N. Y. 176. 

« 

£97. ITnconditional contract to sell specific goods. — ^White 
sold Currie 1,000 shares of H. B. R. Co. stock at $128^ 
per share, payable and deliverable at any time within the 
year, seller's option. Before the stock was paid for or 
delivered, there were dividends declared. "Who is entitled 
to these dividends and why? 

Currie v. White, 45 N. T. 822. 

S98. Sale or bailment? — ^Hamden agreed to build two 
canal boats for defendant, at price of $1,200, subject to 
inspection and approval by company. Hamden ordered 
lumber from the defendant and received the lumber and 
a bill. The lumber was specially designed for the boats 
and it was defendant's custom to deliver this lumber only 
to its boat-builders. The price of the lumber was to be 
deducted from price of boat. Hamden transferred the 
lumber to Crosby. D. & H. took the lumber and Crosby 
sues. Whose property was the lumber when in Crosby's 
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possession? Would the judge or the jury decide whether 
the original transfer of the lumber constituted a bailment 
or a sale ? 

Crosby v. Dela. & H. Canal Co., 119 N. Y. 334 

299. Vicary has on his door Lockport Electric B. R. 
Light and Power Co. Plaintiff's agent sold a typewriter 
to the company. There was no company. Defendant pur- 
chased typewriter from Vicary. Plaintiff replevined the 
machine. Who had title to it? 

Wyckoff V. Vicary, 75 Hun 409, 27 N. T. Suppl. 
103. 

300. Tuthill sold to Lawton Bros. 500 tons fish scrap, 
F.O.B. seller's factory, Promised Land, L. I. Terms — 
buyer's notes at four months. Buyers to leave scrap free 
of charge until next season. The notes were dishonored 
and Lawton became insolvent. Morton sued Lawton and 
attached 500 tons of scrap. Action in replevin is now 
brought by Tuthill against the sheriff, who levied upon 
the fish scrap then stored in plaintiff's factory. Judgment 
for whom and why? 

Tuthill V. Skidmore, 124 N. Y. 148. 

301. Warehouse receipts. — ^Rununell sold Alden & Co. 
200 cases of shellac. The shellac was stored in a ware- 
house and Eummell held negotiable warehouse receipts. 
These receipts Rummell endorsed and transferred to Alden 
& Co. Alden & Co. became bankrupt and defendant was 
elected trustee. The shellac is still in warehouse and Rum- 
mell sues the trustee in replevin, claiming that the shellac 
is still his property. Is his contention correct? 

Rummell v. Blanchard, as trustee in bankruptcy 
of Alden & Co., 216 N. Y. 348. 

302. Insolvency. — ^Benedict bought 50 casks of bleach- 
ing powders from Field on October 25th to arrive by the 
ship Ewma Field, to be paid for at the market price pre- 
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vailing at the time of delivery. Payment was to be in the 
notes of the firm, Leggett Bros., without recourse. 

Leggett Bros, failed on November 4th. The ship arrived 
three days later. 

Benedict tendered the notes of Leggett Bros, for the 
proper amount but Field refused to deliver the bleaching 
powders. Is Field liable for this refusal? 
Benedict v. Field, 16 N. Y. 595. 

303. Sale of goods in a mass. — ^Dickinson owned two 
piles of wheat in a warehouse, amounting to 6,249 bushels 
Sale of 6,000 bushels was made to Shuttleworth, who paid 
in cash and notes and took a bill of sale and a warehouse 
receipt for 6,000 bushels. The wheat was left in the ware- 
house. Shuttleworth sells to Patchin and assigns the bill 
of sale and the warehouse receipt. Dickinson now sells the 
same wheat to Kimberly. The latter sues Patchin, claiming 
that title did not pass to Patchin because the 6,000 were 
not set apart from the rest of the wheat. Judgment for 
whom and why? 

Kimberly v. Patchin, 19 N. T. 330. 

304. Sale of goods in a mass which is not uniform. — Foot 
contracted with Marsh for 100 bbls. of oil to contain 4,000 
gallons, to be delivered when called for. The oil was to 
be equal to the sample already delivered. It was also 
understood that the oil was to be taken out of 150 bbls. 
belonging to Marsh. Sixty-eight bbls. of these 150 cor- 
responded with the sample, 46 bbls. contained oil superior 
to the sample, and 36 bbls. contained oil inferior to the 
sample. Marsh executed to Foot a receipted bill of sale. 
When Foot called for the oil, he got 100 bbls., but they 
contained only 1,821 gallons, owing to leakage. Foot 
now sues for the value of the 2,179 gallons which had 
leaked away. Marsh claims that the 4,000 gallons originally 
in the barrels belonged to Foot and that therefore he, 
Marsh, was not responsible for leakage not due to his own 
fault. Was there a sale here ? 

Foot V. Marsh, 51 N. T. 288. 



SALES 87 

306. Partial destmction. — ^Wm. Eockefeller agreed to 
deliver to the International Paper Co. a certain number of 
cords of wood to be cut from timber standing on a certain 
piece of land belonging to Rockefeller. A fire burned oflf 
most of the timber, leaving only about 550 cords unde- 
fitroyed on the top of a high mountain. The price per cord 
had been agreed to be $5.50 and plaintiff sues for the 
wood undestroyed. Rockefeller objects that it will cost 
him about $20.00 a cord to cut. Is he excused from his 
contract? 

International Paper Co. v. Rockefeller, 161 App. 
Div. 180, 146 N. Y. Supp. 371. 

QUESTIONS OP TITLE 

306. Passing of title. — ^A cargo of hay was on board a 
barge lying in the Hudson River. It consisted of 1,197 
bales of good hay and 30 bales of clover hay. Wheeler 
agreed to buy the hay at $1.30 per 100 for good hay and 
$1.00 per 100 for clover hay, according to the weights 
marked on each bale. The plaintiff agreed to haul the 
barge alongside of Wheeler's schooner. The barge was 
hauled alongside the schooner and Wheeler commenced un- 
loading. He had loaded about 136 bales, when a fire broke 
out and destroved both ships and cargo. On whom would 
the loss fall? ' '\''- 

Bradley V. Wheeler, 44 N. Y. 495. --- -^~ -^-/r- r */ 1--/ 

307. Deferred payment. — ^Defendant agreed to sell 
plaintiff two flocks of sheep at $4 per head. The plaintiff 
examined the flocks and accepted them and paid $25 on 
account. Delivery of the sheep and payment of the bal- 
ance was to be made six months later. Delivery and pay- 
ment were so made, but meantime defendant had sheared 
the sheep. Is he liable for the value of the wool? 

Groat V. Gile, 51 N. Y. 431. 

308. Conditional sale ? — ^Defendant had on hand certain 
carpet cleaners and agreed to sell them to plaintiff and 
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place tbem on board cars on plaintiff's demand within 60 
days, the goods meantime to be stored by defendant as 
secnrity for a note of plaintiff's. Who had title to the 
carpet cleaners? If the defendant had not been fnlly paid, 
could the goods have been sold to a third party T 

Sanitary Carpet Cleaner v. Beed Mfg. Co., 145 
N. T. Snpp. 218, 159 App. Div. 587. 

309. Kight of third party wifh notice. — Wilson agreed 
to sell Bowe Bros, a carload of apples to be delivered in 
car, to be paid for on delivery and title to remain in Wilson 
until paid for. Bowe supplied a car of defendant's and 
Wilson loaded the car and told defendant of the conditions. 
The apples were not paid for and Wilson commenced un- 
loading the car when defendant interfered and sealed up 
car. Could the apples be recovered by Wilson from the 
railroad f 

Wilson V. International By. Co., 160 N. Y. Supp. 

310. The Pope Motor Car Co. sold an automobile to 
Lewis, with the right of exchanging the car in case car 
did not run satisfactorily. The vendor so warranted the 
car. May action be brought on the warranty if the pur- 
chaser has not availed himself of his right to exchange 
the automobile? 

Lewis V. Pope Motor Car Co., 202 N. Y. 402. 

311. Defendant took a horse from plaintiff and agreed, 
if the horse suits, to pay $200 or return in 48 hours. Horse 
was kept three days, died of colic. He had not yet been 
paid for. Who bears the loss ? 

Fiss Horse Co. v. Kiernan, 108 N. Y. Supp. 1105. 

319. Price. — Stuart sold some bathtub legs to the Man- 
hattan Bathtub Co. at 57 ff, or 2% cents per pound. Other 
legs were ordered. A bill was sent charging 85 cents there- 
for. The purchaser objected to this price, yet did not re- 
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turn them. Later he orders others. May Stuart hold him 
liable for the 85^ rate? 

Stuart V. Manhattan Bathtub Co., 34 Misc. 165, 68 
N. Y. Supp. 816. 

Was there a contract implied in fact? A contract implied in 
law? 

313. Chattel mortgage. — ^Fleetham took a chattel mort- 
gage from Reddick, his tenant, on a crop not yet planted. 
The tenant sold the crop when harvested to another person. 
May Fleetham recover the value of this crop on the claim 
that ownership of it vested in himself? 

Fleetham v. Reddick, 82 Hun 390, 31 N. T. Supp. 
342. 

Who has title in an ordinary chattel mortgage? In a real 
estate mortgage? 

314. Arbitration. — ^Welch shipped Probst two cars of 
chopped apples. There was a disagreement regarding the 
quality, so each merchant chose an arbitrator. The arbi- 
trators themselves could not agree, so, without notifying 
the merchants, they chose an umpire. Must the merchants 
abide by his award? 

Welch V. Probst, 151 App. Div. 147, 135 N. Y. 
Supp. 643. 

315. Schwab ordered from Brown Co. 50,000 yards of 
cotton duck, not then in existence, but to be manufactured 
by Brown Co. The Brown Co. manufactured the goods 
and shipped them to Schwab, who refused to accept them. 
The Brown Co. then stored the goods with Oatman, whom 
Schwab sues in replevin. Judgment for whom and why? 

Schwab V. Oatman, 129 App. Div. 274, 113 N. Y. 
Supp. 910. 

316. Appropriation by delivery to carrier. — ^Mee sold to 
defendant 500 bags Bahia cocoa at 59 s. per cwt., C. P. & I. 
(meaning 'Ho include cost, freight and insurance '0, by 
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steamer to New York. The cocoa was shipped from Brazil, 
but on arrival in New York was found wet and damaged 
on the voyage. Who took the risk of the voyage ? 
Mee V. McNider, 109 N. Y. 500. 

317. The Pacific Iron Works contracted to ship goods 
by boat at Bridgeport, Conn., pay the freight, and de- 
liver the goods on board the boat at buyer's residence. 
Buyer did not take goods off boat. The shipper pleads de- 
livery and sues for the price. May he recover? Whose 
agent was the boat owner? 

Pacific Iron Works v. L. I. E. E. Co., 62 N. Y. 272. 

318. Delivery delayed through fault — ^Proximate cause of 
loss due to buyer or seller? — Two canal boats belonging to 
the Westmoreland Co. laden with coal were shipped by the 
Westmoreland Coal Co. to the Syracuse Lighting Co. tjpon 
arrival of the boats within 400 feet of the latter 's dock, 
they could not at once be unloaded because the Syracuse 
Co. at the time was unloading other coal. Owing to a sud- 
den break in the canal the coal was lost while at anchor. 
Is the Syracuse Co. liable for the purchase price ? 

Westmoreland Coal Co. v. Syracuse Lighting Co., 
159 App. Div. 323, 145 N. Y. Supp. 420. 

Would the case be decided similarly if the transportation were 
by a common carrier? 

318. Suit against carrier. — ^Alice J. Bums bought a dia- 
mond ring from Abraham & Straus and gave her address 
as Greenwich, Conn., Rural Delivery 26. The salesman 
agreed to deliver the ring to her in Greenwich. Abraham 
& Straus delivered the ring to Adams Express Co. and when 
received box was empty. Who can successfully sue the 
express company? 

Conroy v. Barrett, 95 Misc. 247, 158 N. Y. Supp. 
549. 

Who had title to the rings while they were in transit, the con-« 
signer or consignee? 

What is the test applied? 
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320. Goods not in deliverable state. — ^Brown contracted 
to sell a half interest in his steamer to Fumiss; the ship 
was to be completely equipped with machinery and tackle. 
Brown employed Decker, who bestowed labor and materials 
amonnting to $1,400 between December and January 20th, 
when the ship was completed and enrolled as the joint 
property of Brown & Fumiss. 

May Decker hold Fumiss jointly liable with Brown for 
these repairs? 

Decker v. Furniss, 14 N. T. 611. 

321. Delivery as against subsequent purchaser. — ^Some 
tea having been sold to Wain while at sea, was sold by 
Wain, the consignee, to Lanf ear. Upon the arrival of the 
tea in port it was seized by a creditor of Wain under an 
attachment. Could Lanfear recover this tea from the 
sheriff? 

Lanfear v. Sumner, 17 Mass. 110. 

Is delivery of possession necessary in a conveyance of personal 
chattels as against every one but the vendor? 

322. Conditional vendee conveying to an innocent pur- 
chaser for value. — ^A team of mares and harness were sold 
by Nelson to Shaw for $125 cash and a promissory note 
for $525 payable in two months. It was expressly agreed 
in writing that no title should pass ujitil the note was fully 
paid. Shaw did not pay the note but sold the team and 
harness to Gibson. Could Nelson claim that Gibson did 
not get title? 

Nelson v. Gibson, 143 App, Div. 894, 129 N. Y. 
Supp. 702. 

Can a vendor have a lien on his own goods? 
What is a vendor's lien? 

323. Warehouse receipt — ^Hentz had 200 bales of cot- 
ton and sent samples to Weld & Go., brokers. Cutler falsely 
represented that he had orders from Freeman Mfg. Co. to 
buy cotton for them and proposed to buy Hentz's cotton 
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to fill the orders. The oflfer was accepted and cotton 
shipped to Cutler with bill for Freeman Mfg Co. Cutler 
stored it in a warehouse and took regular warehouse re- 
ceipts and sold to Rolli Bros. Who owns cotton t 
Hentz V. Miller, 94 N. Y. 64. 

Is a warehouse receipt also a contract? 

324. Larceny by trick — ^Voidable title. — W. C. Gwynne 
falsely represented to Phelps, a jeweler, that he was B. J. 
Gwynne, a person whose mercantile rating was high. The ' 
swindler had become acquainted in a hotel with a customer 
of the Bache firm of bankers, and told the customer that 
his sweetheart had jilted him and that he wished to sell 
some jewelry she had returned to him. The customer 
bought one piece and made out a check payable to B. J. 
Gwynne. The swindler was required by the bankers to 
identify himself before they would pay the check. The 
identification was made by the customer who had drawn 
the check, which consequently was duly paid. Now going 
to Phelps, the jeweler, W. C. Gwynne, through the bankers, 
convinced Phelps that he was B. J. Gwynne. Phelps now 
sold the swindler $838 worth of jewelry on credit. This 
jewelry was in turn sold by the swindler to McQuade, an 
innocent purchaser, for value. May Phelps recover from 
McQuade ? 

Phelps V. McQuade, 220 N. Y. 232. 

325. Larceny by trick. — Roberts contracted to sell 
Willits five barrels of whiskey. Then going to McGoldrick, 
Roberts falsely represented that he was Willits' agent to 
purchase whiskey. Five barrels were shipped to Willits, 
who paid Roberts therefor, although the name and busi- 
ness of the seller were marked upon the goods. May Mc- 
Goldrick recover the whiskey from Willits? 

McGoldrick v. Willits, 52 N. Y. 612, 

Did Roberts acquire title to the whiskey t 
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326. Bill of lading— Fraud.— An agent of the Brie Rail- 
road forged a bill of lading, purporting to be for 65 bbls. 
of beans, alleged to be consigned to Comstock. The bill of 
lading was issued to Williams, who drew a draft upon Com- 
stock and discounted the same with the Bank of Batavia, 
endorsing over to them the fraudulent bill of lading. Can 
the Bank recover the money thus lost from the Erie Bail* 
road! 

Bank of Batavia v. N. Y., L. E. & W. B. B. Co., 
106 N. Y. 195. 

DELIVSKY AND PAYMENT 

327. Delivery and payment as coiLGTirrent conditiontk— 
Tender. — Callan agreed to purchase $1,500 worth of bonds 
from Hendrickson within one year from January 1, 1909. 

December 31, 1909, fell on Friday, January 1st (New 
Year's Day), on Saturday. Sunday intervened. 

Hendrickson tendered the bonds on January 3, 1910 
(Monday) . Defendant refused the tender, claiming it was 
too late. Can Henderson force Callan to pay the $1,500? 

Hendrickson v. Callan, 70 Misc. 342, 128 N. Y. 
Supp. 980 [affirmed 210 N. Y. 543]. 

Would Sunday or a public holiday be excluded from the reckon- 
ing of time if it were the last day not of a year but of a period 
of days, weeks or months? 

(See }820, General Construction Law of N. Y.) 

328. Tender of delivery. — The British Aluminum Co. 
agreed to sell 25 tons of aluminum to Trefts at 22%^ per 
pound, to be delivered f.o.b. New York. 

Twelve tons were delivered and paid for in full. The 
other thirteen tons were not called for by Trefts and were 
not delivered or tendered to him. If the British company 
could prove their readiness, ability and willingness to 
deliver these 13 tons, could they recover damages from 
Trefts for breach of contract ? 

British Aluminum Co. v. Trefts, 163 App. Div. 
184, 148 N. Y. Supp. 144. 

What is meant by "putting a party in default"? 
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329. Place of deliyery.— Schiff deposited $350 with the 
Winton Motor Car Co. nx)on his order from them of a 
limousine anto body to be delivered at a certain time. The 
Winton Co. notified him in due season that the body was in 
their store. They did nothing further, save to send an- 
other letter with the same statement, about a month later. 
May Sehiff treat the contract as broken and get back his 
deposit! 

Schiflf V. Winton Motor Car Co., 90 Misc. 590, 153 
N. Y. Supp. 961. 

If nothing is said regarding place of deliyery, where may ten- 
der be madef 

330. Deliyery of larger amonnt. — ^The Uniyersal Tobacco 
Co. orders 50,000 pounds of Cavalla tobacco from Druck- 
lieb. If he sends 59,101 pounds, will the Universal Tobacco 
Co. be justified in refusing to take any tobacco at all? 

Drucklieb v. Universal Tobacco Co., 106 App. Div. 
470, 94 N. Y. Supp. 777. 

831. Delivery in installments. — ^Pope had a contract 
with Porter to sell him iron, five hundred tons of 
*'Caulders" in March and five hundred **Coultness'* in 
April. 

If the first shipment is not made may Porter rescind the 
entire agreement? 

Pope V. Porter, 102 N. T. 366. 

332. Would the decision be similar if one installment 
was refused by the vendee, that is, would the vendor be ex- 
cused from going on with the contract? 

Ganzer v. Weber, 35 Misc. 303, 71 N. T. Supp. 773. 

333. Loss after delivery to carrier. — ^Bramwell ordered 
a suit of clothes from Schanz. Subsequently he telephoned 
Schanz to ship them to him at Long Beach without desig- 
nating any carrier. If the goods are lost before delivery 
to Bramwell, is he liable for the price? 

Schanz v. Bramwell, 143 N. Y. Supp. 1057. 
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334. Stoppage in transit. — Oppenheimer sues Wells, 
Pargo & Co. for failure to obey his order to withhold goods 
shipped to a certain consignee. What would Oppenheimer 
have to prove regarding this consignee in order to be able 
to stbp the consignment before delivery by the carrier? 

Oppenheimer v. Wells, Fargo & Co., 55 Misc. 385, 
106 N. Y. Supp. 547. 

336. Anticipatory breach of contract. — ^Pope agreed to 
buy 1,200 tons of iron rails from Windmuller, to be shipped 
from Europe. On June 10th Pope notified Windmuller 
that he would not take the rails, and that if Windmuller 
brought them to New York he would do so at his peril. 

Can Windmuller bring suit at once for breach of con- 
tract, or must he first make a tender of the rails in order 
to put Pope in default? 

WindmuUer v. Pope, 107 N. Y. 674, 14 N. E. 436. 

336. Part delivery. — ^Lyon agreed to deliver to Mount at 
5th Avenue and 12th Street, Brooklyn, within three months, 
400,000 North River hard bricks at $10.50 per M. Lyon 
delivered 213,300 and refused to deliver balance. Time for 
delivery expired Nov. 19, 1867. Mount paid for the de- 
livered bricks on Dec. 28, 1867. Plaintiff made no formal 
demand for balance of the brick nor did he tender the price 
for this undelivered brick. May he maintain a suit for 
damages for breach of contract? Could Lyon have re- 
quired payment for the delivery of any part of the brick 
prior to a complete delivery of the entire 400,000? 

Mount V. Lyon, 49 N. Y. 553. 

337. measure of damages. — The Penokee Co. agreed to 
deliver to Saxe four million feet of lumber at $28.50 per 
thousand. The Penokee Co. fell short about 1,200,000 feet 
in their performance. What would be the measure of Saxe's 
recovery as damages? Would Saxe be obliged to buy in 
the open market the quantity undelivered, before he could 
successfully maintain a suit? 

Saxe V. Penokee Lumber Co., 159 N. Y. 371. 
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338. Special damages. — Oes agreed to sell and deliver a 
motion picture film entitled ''In the Hands of Impostors" 
at 9^ per foot. This film was manufactured by Oes and 
Levison could not get it elsewhere. Could Levison recover 
as special damages the expenses he had incurred in pre- 
paring to exhibit the film as well as his loss of profits ? 

Levison v. Oes, 98 Misc. 260, 162 N. Y. S. 1043. 

339. Measure of damages. — ^Defendant sold plaintiff 
100,000 lbs nicnic bullets, 68 caliber, at 7^ per lb. At that 
time plaintiff had a contract to sell the bullets to the State 
of Ohio at 7%^ per lb. and told defendant of that. If de- 
fendant does not perform, may the plaintiff recover his 
prospective gains or only the actual losses sustained by 
the breach of contract? 

Messmore v. N. T. Shot Co., 40 N. T. 422 

340. Cookson agreed to sell to the Duke of Somerset 
an old altar piece, made of silver, remarkable for a Greek 
inscription and dedication to Hercules. Later Cookson re- 
fused to deliver. Could the purchaser, upon tendering the 
price, obtain the altar piece? 

Duke of Somerset v. Cookson, 3 P. Wms. 390 
(1735). 

341. Brooks received $3,000 from Johnson to buy cer- 
tain shares of the capital stock and bonds of a mining 
conipany. The securities were purchased, but Brooks re- 
fuses to turn them over to Johnson. The stock was not 
easily purchased in the open market. May Brooks recover 
the stock? Or is his only remedy to sue to get back his 
$3,000? 

Johnson v. Brooks, 93 N. Y. 337. 

842. Prospective damages. — Stecker bought 308 tons of 
coal 'from the Weaver Co. at $11.15 per ton on January 
13th, to be delivered at Mt. Vernon within the next week. 
The contract is not performed on time. Stecker proves 



SALES 97 

the profits he might have made by selling the coal at re- 
tail prices. Would this be the measure of damages in a 
successful suit against the Weaver Co. for breach of con- 
tracts If not, what would be the measure of damages? 
Stecker v. Weaver Coal & Coke Co., 116 App. Div. 
772, 102 N. T. Supp. 89. 

343. Breach of warranty — ^Bight of rescission. — Giordano 
sold a horse and wagon to Nizzari, receiving upon delivery 
thereof $150 on account and a memorandum for $65.00 
payable at the end of May, 1908. Nizzari proved a breach 
of warranty and counterclaimed for the $150, also $60.00 
paid for the horse's board and stabling. Nizzari likewise 
offered to return the horse. Would this counterclaim be 
allowed at common law at the time this^case was decided 
(1909) 1 Would the Uniform Sales Act (1911) bring about 
a different decision? 

Giordano v. Nizzari, 149 St. Rep. 719, 115 N. T. 
Supp. 719. 

344. Consequential damages. — ^Waite bought wool oil 
from Borne, manufactured only by the latter under a newly 
discovered and patented process, the oil being especially 
intended for use in the manufacturing of carpets. If 
Waiters carpets were made with this oil and he lost money 
by reason of customers returning them and had to sell these 
carpets at less than cost, could these losses be included in 
his suit against Borne for breach of'warrantv? 

Waite V. Borne, 123 N. Y. 592. 

345. Money paid on deposit — ^Purcliaser refusing to com- 
plete the contract. — H. agreed under seal to buy, and Miller 
to sell, some land. H. paid $2,000 cash, covenanting to 
pay the balance upon the delivery of the deed. The men 
met twice afterwards. Miller each time producing the deed 
and stating his readiness to perform, but H. did not tender 
the balance. Miller then sold his land to another person 
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and H. now sues to recover his $2,000. May he recover? 
What IS meant by ^'putting a person in default"! 
Lawrence v. Miller, 86 N. Y. 131. 

346. Bona fide purchaser for valn^— Is antecedent debt 
▼alnet — ^Northrup leaves bonds and coupons with the 
Hungerford Bank for safekeeping. Hungerford, former 
president of the bank, without any authority sent the bonds 
and coupons to the American Exchange Bank, to which he 
himself was indebted. Hungerford tells the latter bank to 
collect on the bonds and past due coupons and credit the 
proceeds to his account. 

Northrup now sues the American Exchange Bank. Can 
the latter claim to be a purchaser for value without notice f 
Northrup v. American Exchange Bank, 7 N. Y. St. 
Bep. 582. 

Does the Uniform Sales Act make any change in the commcm 
law regarding value in respect to an antecedent debtf 

Has provision regarding antecedent debts or pre-existent claims 
in the Uniform Sales Act been adopted by New York Statet 

STATUTE OF FRAUDS 

847. Gen. Bumside^s wife left 15 bonds which the Gen- 
eral by her will was empowered to sell as he might see fit. 
The General obtained a loan from the Farmers' Loan & 
Trust Co., leaving these bonds as security. Not being able 
to pay his debt, the General later went to the bank and 
said liiey would have to take the bonds as payment. The 
bank did not sell them at once as the market was very low, 
but sold them later on much better terms. Meanwhile the 
General died and the bank voluntarily paid $5,000 to his 
estate. His executor now sues the bank for the entire value 
of the bonds, claiming that the transaction was void on 
account of the Statute of Frauds. Judgment for whom and 
why? 

Brown v. Farmers Loan & Trust Co., 117 N. Y. 
266. 
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Did the General sell or pledge the bonds? If a sale, when did 
title passf 

Was the bank obliged to turn over the $5,000 resultiag from 
the delay in selling the bonds f 

Was the bank obliged to wait until market conditions had 
improved? 

348. Statute of Frandi. — Twenty-five tons of copper vrire 
and 18 tons of brass worth $1,600 were orally sold by 
Spiegel to Lowenstein by means of a telephone conversa- 
tion. Letters were later exchanged, wherein reference is 
made to the oral contract. Is the contract binding? 

Spiegel V. Lowenstein, 162 App. Div. 448, 147 
N. Y. Supp. 655. 

349. Third penon's agreement to repnrcluuie. — ^Miss 
Chamberlain, while considering the purchase of two bonds 
of the Atlantic-Pacific Eailway Tunnel Co., is told by Mr. 
Jones orally that if she should want to sell them at any 
time he himself would buy them from her at the purchase 
price. Relying on this promise, she bought the two bonds 
and later, becoming dissatisfied, asks Jones to buy them 
as agreed, but he refuses. She now brings suit. Is the 
Statute of Frauds a good defense? 

Chamberlain v. Jones, 32 App. Div. 237, 52 N. T. 
Supp. 998. 

349A. Modification of contract. — ^By a written contract 
Fey agreed to accept 500 tons of rails shipped from Europe 
January, February or March, seller's option. In April the 
market price had fallen from $45 to $23 per ton, and the 
vendor, Clark, orally agreed to ** carry" the rails for a 
while, but did nothing to set apart or identify any rails 
thus held for Fey's account. 

In June, out of other shipments of rails, 500 tons were 
set aside for Fey, who refuses to accept. "When sued he 
sets up the Statute of Frauds as a defense. Was the origi- 
nal contract orally modified or was a new and oral contract 
made? 

Clark V. Fey, 121 N. Y. 470, 24 N. E. 703. 
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349B. Xannfactured from vendor's property. — ^Millard 
went on Cooke's premises and orally ordered a certain quan- 
tity of lumber of the kind and quality in the yard which 
needed to be dressed and cut into different sizes. Cooke 
orally agreed to cut and dress the lumber as directed and 
to place it on his (Cooke's) dock and give notice to Millard. 
All this was done, but before the lumber is removed it is 
accidentally destroyed by fire. Can Cooke recover its pur- 
chase price t 

Cooke V. Millard, 65 N. Y. 352, 22 Am. Rep. 619. 

Was this a sale? 

360. Not mannfactnred from goods belongii^ to vendor 
at time of agreement. — ^A manufacturer of sheet iron agreed 
to ship it when manufactured according to certain written 
specifications. The amounts to be taken by J. B. May, 
however, were arranged for, not in writing, but orally. 
Was this a sale or a contract for work, labor and services? 
Does the Statute of Frauds apply? 

May V. Ward, 134 Mass. 127. 

861. Special order— Statute of Franda. — ^Schneider sold 
certain clothing to Lazinsky, showing him a suit made up 
of small check material. The latter said he liked the style 
but did not like the cloth, but preferred instead a larger 
check. Schneider procured a sample of different goods 
which Lazinsky approved. 

When the suits were made the latter refused to take 
them and sets up the Statute of Frauds. The plaintiff 
objects that although oral, it was a special order, impossi- 
ble of sale elsewhere. Judgment for whom and why? 
Schneider v. Lazinsky, 162 N. Y. Supp. 769. 

36t. Xutuality of acceptance and receipt. — The FoUett 
Wool Co. shipped to Hamburger a quantity of wool to 
be sorted and scoured and held subject to the Follett Co.'s 
order. The work was done and the wool placed in a ware- 
tcffise by Hamburger and held. The Follett Co., over the 
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telephone, agreed to sell the wool to Hamburger at 32^ per 
lb. upon 60 days* credit. Hereupon Hamburger, without 
the knowledge of the Follett Co., transferred the wool to 
another warehouse, received negotiable warehouse receipts 
therefor in his own name and pledged the wool with the 
Utica Trust Co. for a loan of $25,000. Two weeks later 
Hamburger fails. Can the Follett Co. recoyer the wool 
from the Utica Trust Co. on the ground that the sale, be- 
ing oral, was void under the Statute of Frauds ? Was there 
mutuality in the acceptance and receipt of this wool t 

Follett V. Utica Trust Co., 84 App. Div. 151, 82 
N. Y. Supp. 597. 

WABRANTT 

353. Written contract and implied wairanty. — ^A farmer 
ordered a certain quantity of seed peas known as Lan- 
dreth's Extra Early Pea, and the seller's agent expressly 
warranted them **to pick four or five days earlier than any 
other seed on the market.'* In small type on the bill was a 
statement to the effect that the i^eller would give no war- 
ranty whatever as to any seeds, and that if the purchaser 
did not accept on these terms, the goods must be returned 
at once. This statement was not called to the farmer's at- 
tention. May he counterclaim damages for breach of war- 
ranty against the purchase price? 

^ Landreth v. Wyckofif, 67 App. Div. 145, 73 N. T. 

^ Supp. 388. 

354. Fitness for particular purpose — Seller without su- 
perior knowledge. — Healy bought from Brandon 501 
Panama hides at 14%^ per pound. Upon attempting to 
tan them, Healy discovered that they could not be con- 
verted into merchantable leather. May he recover dam- 
ages for breach of implied warranty or does the- principle 
ot (xweat emptor sLppljl 

Healy v. Brandon, 66 Hun 515, 21 N. T. Supp, 
390 [affirmed 142 N. T. 681]. 
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What is meant by the principle of caveat emptor? What are 
its limitations f 

356. Implied warranty? — ^Food. — ^Miss Leahy ate a piece 
of chocolate pie and was poisoned by it. Is the restaurant 
liable on implied warranty? 

Leahy v. Essex Co., 164 App. Div. 903, 148 N. Y. 
Supp. 1063. 

366. Fitness for particular purpose— Reasonable time to 
examine. — In December Salzer's salesman said to Strauss, 
'*I have the best piece of cloth in the market and I will 
send you one up." 

Strauss paid for the cloth in May or June. In August 
two pieces, amounting to 15 yards, had been cut from the 
roll and used by Strauss. In September Strauss discov- 
ered there were holes in the roll of cloth. May he recover 
from Salzer, the importer, upon an implied warranty? 

Strauss v. Salzer, 58 Misc. 573, 109 N. T. Supp. 
734. 

Was this a sale by sample? Is a sample equivalent to a 
warranty? 

357. Knowledge of purpose for which manufactured arti- 
cle is wanted. — ^Marx, a manufacturer of auto trucks, sells 
a truck to the Locomobile Co. for the purpose of carry- 
ing asphalt. The heat of the asphalt caused the iron to 
warp. Was there an implied warranty here? 

Marx V. Locomobile Co., 82 Misc. 468, 144 N. Y. 
Supp. 937. 

Does an implied warranty survive acceptance (a) at common 
law, (b) mider the Uniform Sales Act? 

Did an express warranty (at common law) survive acceptance? 

Could the purchaser keep the truck and under the warranty de- 
fend against an action for the purchase price? 

Is it the duty of the buyer to give reasonable notice in ease 
he thinks there is a breach of warranty? 

318. Sale by sample. — ^Levy contracted to sell and de- 
liver to Bach 175 cases of Connecticut tobacco guaranteed 
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to be like samples. Bach received the hill and gave his 

promissory note. If the tobacco were all like the samples, 

could Bach sue for breach of warranty if the tobacco came 

from Massachusetts ? 

Bach V. Levy, 101 N. T. 511. 

Is the statement of geographical origin a description or a 
warranty? 

359. Warranty or description? — ^A farmer bought cer- 
tain peach trees from the Brown Co., who agreed to re- 
place free or to refund the purchase price for any sapling 
trees not true to the labels. Varieties were ordered bearing 
the names Elbertas, Old Mixon, Bed Cheek Melocoton, 
Crawford Late, etc. 

Three years after planting, when the orchard bore fruit, 
the farmer discovered that 2,700 trees were not of the 
varieties ordered. The Brown Co. offer to replace the trees 
gratis. Can the farmer recover damages incurred by loss 
of time, labor, etc., on the theory of an implied warranty? 
Sanford v. Brown Bros. Co., 208 N. T. 90. 

860. Warranty or description? — An advertising circular 
issued by the League Cycle Co. read: ''We are confident 
that it (a special kind of bicycle hub) is unsurpassed and 
unsurpassable.'' Abrahams is impressed by the circular 
and orders a shipment of hubs and spokes. Several are 
unsatisfactory and are returned. When sued for the price, 
Abrahams seeks to counterclaim damages for breach of the 
warranty in the circular. Was there a warranty f What is 
a warranty? 

League Cycle Co. v. Abrahams, 27 Misc. 548, 58 
N. Y. Supp. 306. 

361. Fitness for particular purpose. — The Buffalo Ele- 
vator Co. ordered from the Howard Iron Works machinery 
to be used in a grain elevator. The machinery was to be 
built by the latter company according to plans furnished 
by the buyer, except a certain spur wheel which, by agree- 
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menty was to be bought from a third person. Would the 
Howard Co. be liable for sabeeqnent damage dne to a latent 
defect in the spur-wheel t 

Howard Iron Works v. Buffalo Elevating Co., 113 
App. Div. 562, 99 N. T. Supp. 163 [aff. 188 
N. Y. 619]. 

Does the Elevator Co, rely upon the expert judgment of the 
Iron Works Ca.t Is this fact materialf 

8CS. Metzger bought beef of the Fairbank Canning Co., 
who represented and agreed to furnish beef that had not 
been heated before being killed ; a portion of the meat had 
been heated and the vendee refused 12,991 lbs. Is he liable 
for the entire purchase price t Would he have to take the 
12,991 lbs. and be entitled to a deduction from the price for 
the damage suffered T 

Fairbank Canning Co. v. Metzger, 118 N. Y. 260. 

863. Implied warranty of right to sell T— Warner held 
stock in an English patent medicine corporation. He was 
in debt to this corporation and its by-laws provided that 
it should have a lien on stockholders' shares for any in- 
debtedness to the company. Warner turned his stock 
certificates over to the Central Trust Co. of New York to 
sell them for him. The Central Trust Co. issued a pros- 
pectus describing the stock as fully paid and non-assessable. 
The Central Trust Co. did not know of Warner's indebted- 
ness to the English corporation. The Central Trust Co. 
sold its own certificates to McClure, which certificates were 
to be exchanged later for certificates in the English corpora- 
tion, which were in turn to be issued when those standing 
in Warner's name should have been returned to the English 
corporation and canceled. 

The English concern, however, refused to do this be- 
cause of Warner's unpaid debt. May McClure now recover 
the purchase price from the Central Trust Co. on the theory 
of a breach of implied warranty? 

McClure v. Central Trust Co., 165 N. Y. 108, 58 
N. E. 777. 
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364. A horse belonging to Bichter was mortgaged to 
Sonniek. Without telling of this mortgage (which was 
duly filed) Richter sold the horse to Collie. Later Collie 
sold to Douglas, Douglas to Bordwell, and Bordwell to 
Smith. The assignee of the mortgage now claims the horse 
from Smith for the unpaid debt. Smith gave up the horse 
and then got his money back from Bordwell. Could Bord- 
well recover from Collie damages for the breach of an 
implied warranty of quiet possession or of freedom from 
any charge or incumbrance in favor of an outsider? 

If Douglas assigned to Bordwell his cause of action 
against Collie, could Bordwell recover on this assigned 
cause of action ? 

Bordwell v. CoUie, 45 N. T. 494. 

365. Warranty of right to sell — Measure of damages. 
— ^A farm belonging to Morse was rented to McQiflBn, who 
had the use of certain cows thereon, but with the distinct 
understanding that they should remain the property of 
Morse and likewise any calves that might be bom. Some 
calves, however, were sold to Baird. Baird refused to 
pay for them on the ground that the vendor had a de- 
fective title. Could McQiflSn recover the price from Baird 
if the latter still retained undisturbed possession of the 
calves t 

McGiffin V. Baird, 62 N. T. 329. 

366. Tndicial sale. — ^A boiler, engine and pump were 
mortgaged to Ammidown as trustee for certain creditors 
of the owners of this machinery. The loan being unpaid, 
the chattels were sold at public auction to Cohn for $30,000. 
Cohn was prevented by the lessor of the premises from 
removing the machinery. Can Cohn recover from the 
trustee upon an implied warranty of title? 

Cohn V. Ammidown, 120 N. T. 398. 

367. Good faith of seller. — ^Parsons sold a horse to Bris- 
bane with a warranty. The assertions thus made proved 
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to be unfoimded and Parsons now seeks to prove what a 
former owner had said about the horse, to show his good 
faith. Is this evidence admissible T 

Brisbane v. Parsons, 33 N. Y. 332. 

368. Expression of opinion. — ^Action to recover $200 as 
price of 42 volumes of Voltaire. The agent said "they were 
very fine reading matter, fit for everybody to read.'* The 
purchaser contended that the books were not fit to read. 
Can the seller recover? 

St. Hubert Guild v. Quinn, 64 Misc. 336, 118 N. 
Y. Supp. 582. 

369. Value. — ^Andrews stated that the stock of Congress 
iand Empire Spring Co. was worth at least 80 per cent, of 
par and Ellis purchased, relying on this statement. If this 
statement of the value of the stock proves to be untrue, 
may the purchaser sustain an action of fraud against the 
vendor? 

Ellis V. Andrews, 56 N. Y. 83. 

370. Poole represented to Titus that the Home Savings 
Bank was a regularly organized bank under the laws of 
Pennsylvania, that it was all right, and that the stock was 
good high stock worth a hundred cents on the dollar, and 
that it was a dividend paying stock. Titus relied on this 
and bought the stock from Poole for $5,000. Home Savings 
Bank was not an incorporated bank and was insolvent. Can 
Titus recover damages for breach of warranty! Did Poole's 
representations regarding the value of the stock constitute 
a warranty ? 

Titus V. Poole, 145 N. Y. 414. 

371. Goods sold under patent or trade name. — ^A com- 
pany engaged in preserving and pickling foodstuffs bought 
several thousand **Sure Seal Caps,'' a patented device for 
hermetically sealing glass jars. The contents of these jars 
spoil and the purchaser seeks to justify a refusal to pay 



SALES 107 

upon an implied warranty of fitness for his special purpose. 
Judgment for whom and why? 

Sure Seal Co. v. Loeber, 171 App. Div. 225, 157 
N. Y. Supp. 327. 

372. Would the mere fact that Pascal, a seller of Pan- 
ama cloth, showed to a purchaser a piece of cloth taken 
from the bulk, constitute a sale by sample? 

Pascal V. Goldstein, 51 Misc. 629, 100 N. Y. Supp. 
1025. 

Does a warranty by sample involve mutuality of intent f 
Is a sale by sample an express warranty or an implied warranty 
(a) at common law, (b) under the Uniform Sales Act? 

873. Does the law of warranty by sample apply to the 
case of wrenches which are to be manufactured and deliv- 
ered in every way equal to a model? 

Ideal Wrench Co. v. Garvin Machine Co., 92 App. 
Div. 187, 87 N. Y. Supp. 41, aff. 181 N. Y. 573. 

374. Sale under a patent or trade name. — ^Beck, an iron 
manufacturer, sold to Sheldon 800 tons of '*Poughkeepsie 
foundry pig iron at $45 per ton No. 1, and $44 per ton 
No. 2.'* Sheldon intended to use the iron thus ordered for 
the purpose of making stoves, but found some of the iron 
sent was unfit for this purpose. Could the purchaser insist 
upon damages and a deduction on account of the poor qual- 
ity of the iron? Was there an implied warranty? 

Beck V. Sheldon, 48 N. Y. 365. 

375. Edson sold cheese to Maggioros, the letter saying 
it was *'Provoloni cheese of excellent quality." The latter 
accepted it and paid for it. Two months after receipt of 
the goods Maggioros sued, alleging the cheese was of in- 
ferior quality. May he recover damages? 

Maggioros v. Edson, 164 N. Y. Supp. 377. 

376. The Shearer Co. sold a player piano to defendant, 
under a contract of conditional sale. The defendant main- 
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tained a restaurant and wanted the piano for nse there, as 
was known to plaintiff. Piano repeatedly broke down and 
defendant so notified the seller and offered to return it 
The Shearer Co. now sues for priee and defendant sets np 
the defense that there was an implied warranty that the 
piano wonld be fit for the particular purpose of his busi- 
ness. Would Elakoulis be entitled to return the piano and 
get back the part payments already made T 

Shearer Co. v. Kakoulis, 144 N. Y. Supp. 1077. 

377. Lipe sold to the National Silk Dyeing Co. two 
patented wheels made for the latter 's motor truck, guaran- 
teeing the wheels ''for one year without restriction, includ- 
ing even accidents, excepting abuse only.'' Contract gave 
purchaser 30 days' trial. During trial period wheels broke 
down and were repaired by the seller. Other defects de- 
veloped, and seller asked defendant to give them a 60 days' 
trial. They still broke down, and prior to expiration of 
60 days purchaser offered to return them. May the seller 
under these circumstances recover the contract price T 

Lipe V. Natl. Silk Dyeing Co., 159 N. Y. Supp. 846. 

878. Potential exiitence. — ^A boat belonging to John 
Law was about to sail on a fishing voyage when he received 
$1,500 from Alfred Low in part payment for all the halibut 
that would be caught during the ensuing trip at the rate 
of 51/4^ per pound. John Low became bankrupt and Pew 
was appointed his assignee in bankruptcy. When the boat 
returned Pew seized all the fish. May Alfred Low recover 
from him the amount of fish already paid fort 

Low V. Pew, 108 Mass. 347. 

What is meant by potential existence? 

879. Sale or bailment?— A miller named Woodruff 
agreed to take all of Norton's wheat at a certain storehouse 
and give him one barrel of first rate superfine flour at his 
mill for every 4 36/60 bushels of wheat. The mill bums 
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and the wheat is destroyed. Is the miller liable for its 
value? 

Norton v. Woodruff, 2 N. Y. 153. 

Was this a sale or a baihnentt 
If a sale; when did title passf 
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380. Nature of personal property. — If land is left to 
Williamson by the will of Hickman, and all Hickman's 
personal property were bequeathed to some one else, who 
could claim ownership of oil found beneath the land after 
Hickman's death t 

Williamson v. Jones, 39 W. Va. 231 ; 19 S. E. 436. 

Is the oil personal property or real property f 

381. Distinction between Personalty and Bealty. — Ice 
formed on a pond upon land belonging to Coats. He sold 
the ice orally to Higgins. Later Coats sold the same ice 
for a higher price to Loder, who cut it and resold it to 
Kusterer. Higgins gives notice to the latter not to remove 
the ice. To whom does the ice belong and why f 

Higgins V. Kusterer, 41, Mich. 318; 2 N. W. 13. 

382. Fmotus indnstriales. — Swafford had rented Spratt's 
farm by the year for several years. Believing that the lease 
would be renewed, he plants some wheat. Learning that 
the farm was to be sold, Swafford made an oral contract 
to sell the growing wheat. Was the wheat Swafford 's prop- 
erty? 

Swafford & Spratt, 93 Mo. App. 631; 67 S. W. 
701. 

383. Fmctns natnrales. — The St. Regis Paper Company 
contracted with the Santa Clara Lumber Co. to buy from 
the latter a certain amount of wood pulp to be made from 
wood cut by the Santa Clara Company on land belonging 
to them. The latter also agreed not to sell their land to 
any third party during the existence of this contract. Did 

110 
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the St. Regis Company interest constitute real property 
(i.e., a right in realty) or personal property? 

St. Regis Paper Co. v. Santa Clara Lumber Co., 
173 N. T. 149. 

384. By will J. A. Chamberlain leaves all his realty to 
his wife. There was a tenant who worked the farm on 
shares. After Chamberlain's death the tenant cut the hay 
and delivered half the money received for it to the ex- 
ecutrix. Could the widow claim this money on the ground 
that the hay was realty? 

Matter of Chamberlain, 140 N. T. 390. 

385. If the branches of Hoffman's tree overhang 
Armstrong's land, who owns the fruit? 

Hoffman v. Armstrong, 48 N. Y. 201. 

386. George Jones dies in 1891 owning 46 out of the 100 
shares of a joint stock association known as the N. Y. 
Times. This association owned real estate and much per- 
sonal property, namely, printing-presses, paper, and office 
furniture, etc. Would Jones' 46 shares of stock be treated 
as realty or personalty, or partly realty and partly per- 
sonalty in proportion to the property owned by the Times 
company ? 

In re Jones, 172 N. Y. 576. 

387. The New York tax commissioners assess a railroad 
for $1,500,000 worth of property, consisting of tunnels, via- 
ducts, track substructures, pillars, water tanks, masonry, 
depots and station houses. Are these things real estate 
and so liable to taxation? 

People V. Com'r of Taxes, 101 N. Y. 322. 

388. Oiftft. — For many years prior to 1889, Pickslay was 
employed by Starr and had received at Christmas time a 
present of $2,500. In April, 1889, Pickslay 's salary was 
raised to $9,000. On Dec. 24, 1889, Starr handed a check 



112 PROBLEMS IN BUSINESS LAW 

for $2,500 and wished him a Merry Christmas, and the 
other thanked him for the present. A few days later Starr 
charged the check to Pickslay's account. In a suit for a 
balance of salary Starr pleads the $2,500 as a part pay- 
ment. Is this contention correct? 

Pickslay v. Starr, 149 N. T. 432. 

389. Confusion. — ^Levy Bros, fraudulently obtained pos- 
session of clothing material from Goddard, and by the ad- 
dition of labor and other materials, made clothes. Cred- 
itors of Levy Bros, now claim the clothes, and also God- 
dard. "Who is entitled to themt 

Natl. Park Bank v. Goddard, 9 Misc. 626, 30 N. 
Y. S. 417. 

390. Confiuion. — Several parties shipped oil in casks. 
During the voyage, oil leaked and was collected in one re- 
ceptacle. How will the various conflicting interests be 
adjusted? 

Jones V. Moore, 4 Y. & C. 351. 

391. Fraudulent confnsion — ^Impossible to distingnislL. — 
Some lumber belonging to Jenkins was wilfully and indis- 
criminately mixed by Wright with his own lumber so that 
the two were indistinguishable. The original quality of the 
two ^separate amounts of lumber was different, Jenkins' 
lumber being of a higher grade. Can Jenkins claim the 
entire mass of lumber so mixed by Wright? 

Jenkins v. Steanka, 19 Misc. 126, 88 Amer. Dec. 
675. 

392. Confusion fraudulent — ^Possible to distinguish. — ^A 
stock of shoes belonging to Fisher was deliberately mixed 
by Kirk with his own stock of shoes for the purpose of 
hindering and delaying creditors. If the two kinds of shoes 
were distinguishable would Kirk lose title to the entire 
number of shoes ? 

Allen V. Kirk, 81 Iowa 658, 47 N. W. 906. 



PEBSONAL PEOPERTY 113 

393. Innocent confusion — Impossible to distingnisli* — 
Sims rented a farm from Glazener. On the farm were a 
crib and a pen. Sims intended to store his own com in 
the crib, reserving the use of the pen to Glazener for the 
latter 's corn. The landlord, however, by mistake caused 
some of his own com to be put in the crib, where the two 
amounts were inextricably mingled. Does all the com now 
belong to Sims or can Glazener remove a number of bushels 
of the mixed corn equal to the number of bushels of his 
own corn put into the crib by mistake? 

Sims V. Glazener, 14 Ala, 695, 48 Amer. Dec. 120. 

894. PlaintiflE was a manufacturer of hardware, and de- 
fendant entered into a contract with plaintiff by which the 
plaintiff was to manufacture for the defendant 1,000 pairs 
of pruning shears, the plaintiff to furnish the blades and 
the defendant to furnish the handles. Some shears were 
made and delivered to defendant, who kept them and re- 
fused to pay because of some defects in the shears thus 
made and because they did not conform to the sample. 
Was the contract one of bailment or of sale? Could de- 
fendant keep the shears already delivered and counterclaim 
in a suit for the price the fact that plaintiff had not per- 
formed the contract? Who owned the shears as soon as 
they were manufactured! 

Mack V. SneU, 140 N. Y. 193. 

395. Orantor and grantee. — ^Durkee's house was fore- 
closed and purchased by Powell. Who then owned the 
window-shades ? 

Durkee v. Powell, 75 App. Div. 176, 77 N. Y. Supp. 
368. 

PROBLEMS IN BUSINESS LAW 

396. Chattel mortgage. — ^Mrs. Burrill loaned her son 
$2,500 with which to buy a shingle-mill and took a chattel 
mortgage as security for payment. Burrill bought land 
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from the Willcox Co., the contract of purchase proyiding 
that all improvements should be the property of the Will- 
cox Go. until complete pa3anent for the land had been made. 
Burrill moves the sawmill upon these premises. His mother, 
not being paid the $2,500, brings action against the Willcox 
Co. to obtain the shingle-mill. Will the court grant her 
this relief ? 

Burrill v. Willcox Co., 32 N. W. 824, 65 Mich. 571. 

Does the chattel mortgagor retain title to the mortgaged 
property t 

397. Landlord and tenant. — ^White leased premises in 
24th Street to Queensburg with the privilege of removing 
any building that Queensburg might erect on the land dur- 
ing this lease. Queensburg erected a boiler and engine on 
the premises but became bankrupt before the lease expired. 
After its expiration the trustee in bankruptcy obtained the 
permission of the court to renew the lease with White. The 
renewal said nothing about any right to remove fixtures. 
Who owns the boiler and engine? 

Van Vleck v. White, 66 App. Div. 14; 72 N. Y. 
Supp. 1026. 

398. Doors and windows. — Cosgrove built 3 apartment 
houses, 105th Street and Broadway. He carpeted the halls 
and stairways; carpets nailed to the floor; placed a gas 
range resting on four pegs in kitchen, attached to supply 
pipe; refrigerator in an alcove, connected with waste pipe; 
awnings for 52 windows; window shades; twelve ash cans 
for tenants. Cosgrove mortgaged the property to Troescher 
and Troescher foreclosed and bought in. Cosgrove demands 
above chattels. Is he entitled to them? 

Cosgrove v. Troescher, 62 App. Div. 123, 70 N. T. 
Supp. 764. 

399. A church society tore down the edifice in which it 
had formerly worshiped and removed the bell. The latter 
was placed upon a lot where a new church building was 
to be erected. A sheriff attempts to levy on the bell be- 
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cause of an unpaid judgment against the society. Is the 
bell personal property? 

Congre. Soc. of Dubuque v. Fleming, 11 Iowa 533. 

Was the bell personal property while hanging in the belfry T 

400. A calico factory belonging to Mason was mortgaged 
to the Southbridge Savings Bank. In the building Mason 
afterwards installed two steam boilers, a pump set on stone 
and fastened with iron bolts; kettles and tubs set in brick; 
iron bleaching keirs, very bulky, set on stone foundations, a 
fire pump fastened on heavy timbers and connected with 
the flume by bolts and flanges, and a Fairbanks platform 
scale set in the floor. The bank sues to prevent Mason from 
removing these articles. Should the referee hold that they 
form part of the real estate? 

Southbridge Savings Bank v. Mason, 147 Mass. 
500; 18 N. B. 406. 

401. Certain fence rails had been piled up on a farm by 
the owner for the purpose of building a new fence. Some 
of these rails had previously been blown down by the wind. 
The farm is sold to Goodrich. Does he own these fence 
rails ? 

Goodrich v. Jones, 2 Hill (N. Y.) 142. 

402. On land belonging to Braokett, a tenant, Brown, 
erected a building with the understanding that he, Brown, 
could, after notice, remove the building. Brown's succes- 
sor gave a chattel mortgage upon the building with full no- 
tice to the mortgagee of Brown's understanding with 
Brackett. If the mortgage is not paid can the mortgagee 
have the building removed from the premises ? 

Smith V. Benson, 1 Hill (N. T.) 176. 

403. Effect of removal. — A tenant for years of a farm 
removed boards from one side of a house and built a small 
extension, projecting the roof so that it was continuous over 
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the entire structure. When the lease expired could the 
tenant take away the extension thus built f 
Friedlander v. Rider, 30 Neb. 783. 

404L The Niagara Fire Insurance Co. issued a policy on 
McAllister's house, with a provision that, in case of fire, 
the insurance company might elect to rebuild the house 
in lieu of paying insurance therefor, providing that no- 
tice should be given of such intention within thirty days 
after the fire. The house was completely consumed by fire 
on August 27, 1893. On April 23, 1894, the insurance com- 
pany notified McAllister that they intended to rebuild. He 
made no reply to this letter. When the new house was 
completed, McAllister sued to recover the amount of money 
named in his insurance policy. May he recover? To whom 
would the new house belong? 

McAllister v. Niagara Fire Insurance Co., 156 N. 
Y. 80. 

405. Land belonging to Mrs. Gam is sold to Cordrey. 
In the deed nothing is said about the growing wheat. To 
whom does the wheat belong? 

Gam V. Cordrey, 4 Pennewill 143 ; 53 Atl. 334. 

406. Reuben Hatch cannot pay a debt and his creditor 
has a sheriff take out execution upon some growing wheat 
belonging to Hatch. Hatch was Smith's tenant, having the 
use of the land until he should be paid by Smith for clear- 
ing the land of underbrush. The execution was issued in 
December but the sheriff did not actually take the wheat 
until the following August, after it had ripened and been 
harvested. Could the sheriff acquire any right in the wheat 
before it was cut? 

Whipple V. Foot, 2 Johnson (N. Y.) 418. 

407. Accession. — Some corn belonging to Mr. Wood is 
taken by Silsbury and distilled into whisky. Silsbury knew 
at the time that the corn belonged to Wood. A sheriff now 
seizes the whisky for Mr. Wood. Can Silsbury claim own- 
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ership of the whisky on the ground that its value is far 
greater than the value of the com ? 

Silsbury v. MeCoon, 3 N. Y. 379. 

Would it make a difference if Silsbury had distilled the whisky 
in ignorance of Wood's ownership of the com? 

408. If Groat willfully cuts Curtis' timber and makes 
it into charcoal, who owns the charcoal? 

Curtis V. Groat, 6 Johnson (N. Y.) 169. 

409. If Lee cuts down Betts' trees and makes them into 
shingles, who owns the shingles? 

Betts V. Lee, 5 Johnson (N. Y.) 349. 

410. Some hides belonging to Everit are sent to Osbom, 
who has contracted to tan them. The raw hides were worth 
$13,000; when tanned, $15,000. Osborn fails and assigns 
the tanned hides to Cookson, who sells them for the benefit 
of Osborn 's creditors. Which amount of money will the 
court allow Everit to recover from Cookson? 

Hyde & Everit v. Cookson, 21 Barbour (N. Y.) 92. 
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411. On Sept. 21, 1889, Yonkers Brass Works gave a 
chattel mortgage to Jewett for certain chattels as security 
for $1,200 in 12 months. On Oct. 28, 1889, it executed 
another chattel mortgage on the same property to Moore 
to secure $2,350 in 30 days from date. On Nov. 12, 1889, 
Yonkers Brass Works gave a bill of sale to defendant and 
delivered the chattels to defendant. Moore's note was due 
and unpaid and he foreclosed, sold and bought in and 
demanded goods from defendant. What are his rights? 

Moore v. Prentiss Tool Co., 133 N. Y. 144. 

Who has title in a chattel mortgage, the mortgagor or 
mortgagee 7 

412. Collins mortgaged his stock of books and stationery 
to Gardner to secure $272.91. The mortgage conveyed all 
stock in the store or which might thereafter be purchased 
and put in the store. Collins remained in possession and 
sold part of the goods and bought others after making the 
mortgage. A judgment was taken against Collins and de- 
fendant bought the stock on the execution sale. Gardner 
now demands the goods and sues in conversion. 

Gardner v. McEwen, 19 N. Y. 123. 

What are his rights'? 

Was the mortgage invalid because it included goods to be 
acquired subsequently? 

413. Woodin leased a farm to McCaffrey's assignor and 
the lease contained a clause giving landlord a lien on all 
farm stock and crops to secure rent. The crops were not 
then sown. After a default in payment of rent, Woodin 
seized crops. 

Could the lessee recover damages for conversion! 
McCaffrey v. Woodin, 65 N. Y. 459. 
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414. Boma Dane gave mortgage on her furniture and 
then sublet to a tenant who was later dispossessed. The 
furniture was taken care of by some friends of Roma Dane. 
In the mortgage the mortgagee was empowered to sell the 
security whenever he thought the security to be unsafe. 
Can a foreclosure suit be maintained if the debt is not yet 
duet 

Mitchell V. Dane, 129 N. Y. S. 404. 

415. Sale in good faitL — ^Property worth $60,000 was 
sold in a lump under foreclosure for $1,000 without ex- 
posure to buyers. The mortgagees bid the property in 
for the latter amount. Does the mortgagor still have any 
rights in respect to the property? 

Cassidy v. Witherbee, 119 N. Y. 522. 
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416. A domestic servant in a hotel finds three twenty- 
dollar bills and turns them over to the proprietor, who 
cannot discover the true owner. Can she recover the bills 
herself from the proprietor? 

Hamaker v. Blanchard, 90 Pa. St. 377, 35 Am. 
Rep. 664. 

417. An object is left by a bank customer npon a desk 
which was for the public use of customers. Would a finder 
or the bank have superior rights in regard to this object ? 

Kincaid v. Eaton, 98 Mass. 139, 93 Am. Dec. 142. 

418. Would it make any difference if the object were 
found upon the floor? 

Hoagland v. Forest Park Co., 170 Mo. 335, 70 S. 
W. 878. 

419. Gold rings are found by a laborer while cleaning 
out a pool on his employer's land. Who owns the rings? 

South Staffordshire Water Co. v. Sharman (1896), 
2 Q. B. 44. 

420. An old safe was bought in April by Mr. Durfee. 
His agent left the safe with a blacksmith to be sold. The 
blacksmith discovered a roll of bills amounting to $165 
between the sheet-iron exterior and the wooden lining. 
Neither Durfee nor the blacksmith knew the money was 
here, nor was the true owner's identity known. Can the 
blacksmith be forced to give up the money to Durfee t 

Durfee v. Jones, 11 R. I. 588. 
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421. Bona fide purchaser. — Some coffee belonging to 
American citizens is taken by strangers to Cuba and sold 
to persons there who purchased in good faith. Can the 
American owners claim the coffee from these innocent pur- 
chasers without tendering the purchase price t 

Wheelwright v. Depeyster, IJohnson (N. Y.) 471. 

Would the same be true of money Y Of a cheek payable to 
bearer or indorsed in blank f 

422. Sherman's logs drifted down the Hudson River 
and were washed upon Sheldon's land, where they remained 
over six months, causing considerable loss and damage. This 
expense Sherman promises to pay when he removes the 
logs. Can he be held liable in the promise? 

Sheldon v. Sherman, 42 N. Y. 484. 

Could Sherman have abandoned the logs and absolved himself 
from liability for the damage they caused T 
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423. A jeweler entmsts a salesmaa, Frohlieh, with jew- 
elry imder a general authority to sell the same. Frohlieh 
pawns the jewelry for $78 with Baruch, who loans the 
money in good faith, assuming Frohlieh to he the owner. 
Could the jeweler recover his jewelry without tendering 
this $78t 

Ludwin v. Baruch, 34 Misc. Rep. 544, 69 N. Y. 
Supp. 933. 

If Frohlieh had stolen the jewelry and then pawned it, would 
the decision be the samef 

424. Change in possession involving some mnniment of 
title or other indicia of ownership. — ^H. Bros, had a con- 
tract to deliver lumber to the Pitch Pine Co. Part of it 
was shipped, and H. Bros, drew a draft on the consignee 
for its value with a bill of lading attached. This draft 
was discounted by the Leinkauf Banking Co. The con- 
signees now sued H. Bros, for breach of contract relating 
to prior deliveries and caused a sheriflP to serve an attach- 
ment upon this shipment. Can the Banking company re- 
cover the lumber from the sheriff on the theory that it had 
been pledged? 

Leinkauf Banking Co. v. Grell, 62 App. Div. 
275 ; 70 N. Y. Supp. 1083. 

Is a bill of lading a negotiable instrumentT 

426. Schwab bought from the J. F. Brown Co. 50,000 
yards of duck. This duck was not yet manufactured, but 
the Brown Company procured this to be done promptly and 
delivered 5,000 yards. Schwab refused to receive subse- 
quent shipments owing to lack of space and the Brown Co. 
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delivered the 45,000 yards to Oatman's warehouse. Oat- 
man, in July, loaned the Brown Co. $2,599.45 thereon. The 
Brown Company had previously, in June, assigned Laden- 
berg, Thalman & Co., bankers, the rights to receive all pay- 
ments due from Schwab on the contract. Proper invoices 
were sent to Schwab and duplicates of these invoices to 
the bankers. Schwab now tenders storage charges to Oat- 
man but the latter refuses to part with the merchandise 
without first receiving his $2,599.45 loan. Can Schwab re- 
cover the duck without paying this money ? 

Schwab V. Oatman, 129 App. Div. 274, 113 N. T. 
Supp. 910 [reversed in 198 N. Y. 545 on dis- 
senting opinion of Judge McLaughlin below]. 

Where was title to the duck when it was first taken to the 
warehouse? In the Brown Co. or in Schwab? 

If the duck had burned without any one's fault before ship- 
ment to Schwab, on whom would the loss have fallen? 

426. The government of Honduras appointed Signor 
Toledo, its agent, to purchase rifles in New York. Some 
2,500 rifles were bought and stored in the Brooklyn Navy 
Yard. In June, Siedenbach loaned $17,000 to Toledo, tak- 
ing jewelry as security. In July Toledo paid back $12,000 
and received his jewelry, agreeing instead, in a written bill 
of sale, that the rifles should be security instead for the 
balance of $5,000. Toledo now disappeared and the unpaid 
seller of the rifles has a sheriff attach them for this debt. 
Can Siedenbach claim to be entitled to hold the rifles until 
his debt is paid, if he had not filed the bill of sale, and if 
he had not taken possession of the rifies before the sheriff 
attached them? 

Siedenbach v. Riley, 111 N. Y. 560, 19 N. E. 276. 

Is a bill of sale a contract? Is it a receipt? What is the 
effect of filing it in the Hall of Records? 
Who has title to pledged property, the pledgor or the pledgee? 

427. Absolute transfer as an (equitable) pledge. — ^Barber, 
owing $1,100, gives his creditor a bond and mortgage for 
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$1,800. The mortgage was assigned by the creditor to Hath- 
away for $1,800. Hathaway, without giving any notice to 
Barber, commenced a foreclosure resulting in a sale to the 
highest bidder, a certain Emerson, for $2,400. 

Admitting that Barber's transfer to his creditor was ab- 
solute in form, could Barber none the less elect to treat 
the transfer as a pledge, and sue the present holder of the 
land for any surplus value over the $1,100 debt? 

Barber v. Hathaway, 47 App. Div. 165, 62 N. Y. 
Supp. 329, [aflf. in] 169 N. Y. 575. 

Does a mortgage in New York convey the legal title to the 
creditor f In Massachusetts? 

428. Bights of pledgee as against third persons. — In the 
Linde warehouse were 11 cases of merchandise belonging 
to the Kleinman Co. Einstein lends the company $3,505.25 
thereon and takes a warehouse receipt as collateral, indorsed 
by the Kleinman Co. Einstein notifies the warehouse of 
the transfer and a new warehouse receipt is issued in place 
of the first receipt. Five months later the Kleinman Co. 
fails and a sheriff seizes the merchandise. Can Einstein 
recover its full value from the sheriff or only $3,505.25! 

Einstein v. Dunn, 61 App. Div. 195, 70 N. Y. 
Supp. 502, [aflf. in 171 N. Y. 648] 63 N. E. 1116. 

Is the warehouse receipt a contract f 

429. Eight to sell — ^notice. — ^A stockbrokerage firm 
bought stocks on margin for Markham, a customer. Mark- 
ham deposited with the firm an amount of money equal 
to one-tenth of the current market value of the stock. The 
market value declined suddenly and the brokers sold Mark- 
ham's shares without notice to him. Subsequently the mar- 
ket value rose again above the original purchase price. May 
Markham recover this excess amount from the brokers? 

Markham v. Jaudon, 41 N. Y. 235. 

Who is the owner of stocks bought on margin, the broker or 
the customer f 
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430. Title— Hill Piano Co. borrowed $500 from Bab- 
cock. Hill Piano Co. had at a warehouse 2 piano-players. 
These were pointed out to plaintiff and a card was attached, 
reading: ''Property of W. E. Babcock." Paper was de- 
livered referring to pianos by number as security for $500. 
The Hill Piano Co. became bankrupt and Edson was ap- 
pointed trustee. May Babcock recover possession from him 
of the two piano-players ? 

Babcock v. Edson, 82 Misc. 144, 143 N. Y. Supp. 
399. 

Who has title to the pledged object, — ^pledgor or pledgee f 

431. ITotice. — On September 10, Craig, a cotton broker, 
bought cotton on margin for Smith. On previous occasions 
the broker had given notice as follows: ''Right is reserved 
to close transactions when margins are running out without 
further notice." On September 13 the broker sold out at 
a loss without first notifying Smith. Did the broker act 
within his rights ? 

Smith V. Craig, 211 N. Y. 456. 

432b Bight of pledgor and pledgee. — ^Presas pawned two 
rings for $250 and gave ticket to Plaza, who paid pawn- 
broker and took goods out of pawn, to hold until Presas 
paid him. Plaza gave rings to Rebecca Israel, his fiancee, 
and had settings changed. His engagement with the girl 
was broken and she refused to return rings and he brought 
her to police court and rings were placed with property 
clerk. Rebecca had in turn given the rings to Sheridan. 
Presas claims to be entitled to the rings without first tend- 
ering the amount of his debt to Plaza. Who is entitled to 
the rings? 

Sheridan v. Presas, 18 Misc. 180, 41 N. Y. S. 451. 

433. Invoices and bills of lading. — Eccleston Lumber Co. 
owed Manufacturers Commercial Co. $13,000 and on Nov. 
15, 1906, delivered to the latter a writing transferring 
30,000 railroad ties. These ties had been ordered by Ec- 
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cleston to fill an order of a railway eompany, but on Not. 
15 the ties were being collected and had not been delivered 
to Eecleston. After ties were delivered to his own firm, 
Eccleston commenced deliveries to railway company and as- 
signed invoices and bill of lading to Place, who knew noth- 
ing of the Manufacturers Commercial Co.'s rights in re- 
gard to the ties. The Bailroad Co. delivered the specific 
tics covered by the invoice to Place. Who is entitled to 
the money which the railroad owed for the 30,000 ties 1 

Manufacturers Commercial Co. v. Rochester By. 

Co. & Place, 142 App. Div. 249, 126 N. Y. Supp. 

1051. 
What is an invoice f A bill of lading t 

484. Margin. — ^Anna Moore owned 50 shares of D. ft H. 
stock and gave to her husband, Henry Moore, to use as mar- 
gin with Bodewald, a stock broker. He gave her a receipt 
and later sold the stock without notice to her, in order to 
satisfy an indebtedness of her husband. The broker knew 
that Mrs. Moore had authorized her husband to use her 
stock as margin for his speculative dealings. May the 
woman recover the value of her stock from the broker? 

Moore v. Bodewald, 142 App. Div. 249, 127 N. T. 
Supp. 725. 

488. Plaintiff bought stock through defendant and paid 
defendant 10% of the purchase price, the defendant re- 
taining the stock as security. Debt was not paid and de- 
fendant sold stock without notice. Plaintiff sues for dam- 
ages and defendant counterclaims commissions and 
advances. 
What are the mutual rights of the two ment 

Barber v. EUingwood, 137 App. Div. 704, 122 N. 
Y. Supp. 369. 
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436. For benefit of both. — ^Plaintiff owned a Manx prize 
winning cat, Zenda, and brought him to a show held by 
defendant in Madison Square Garden and placed in a coop 
provided by defendant. The coop was not fastened at the 
bottom and Zenda escaped. Would the defendant be liable 
in damages? 

Moeran v. N. Y. Poultry Assn., 28 Misc. 537, 59 
N. T. Supp. 584. 

437. Wells owned a canal boat, Jay, plying on the Hud- 
son Biver and the Erie Canal. Tucker was master of the 
boat. Defendants owned a steamboat, Sandusky, and em- 
ployed it to tow boats on the Hudson between Albany and 
New York. Defendants agreed at the owners' risk to tow 
the Jay up the river for $25, the master and crew of the 
Jay remaining on board. The Jay struck against a dock 
and sank. Its owners bring suit against the steamboat com- 
pany. Has the latter the liability of common carrier? Of 
a bailee ? 

Wells & Tucker v. Steam Nav. Co., 2 N. Y. 204. 

438. Plaintiff entered defendant's restaurant and hung 
his coat on a hook about two feet from where he sat. Coat 
disappeared. Is the proprietor liable? 

Wentworth v. Riggs, 143 N. Y. Supp. 955. 

439. If the coat had been left with the cashier, would 
the proprietor have been responsible? What is the distinc- 
tion between the two cases? 

Buttman v. Dennett, 9 Misc. 462, 30 N. Y. Supp. 
247. 
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440. General Hancock and wife stopped at defendant's 
St. Cloud hotel for a term until summer. Property was 
stolen from his room. Could he recover its value from the 
proprietor if no notice was posted exempting the latter from 
liability t 

Hancock v. Band, 94 N. T, 1. 

441. Ingallsbee left his horse under a hotel shed for the 
night, requesting the barkeeper to have the animal fed. 
Ingallsbee neither lodged nor ate at the hotel. Fire oc- 
curred without negligence on the part of the hotel keeper. 
Is the latter liable for the loss of the horse f 

Ingallsbee v. Wood, 33 N. Y. 577. 

442. Plaintiff stopped at Balding House in Poughkeep- 
sie, bringing with him his horses, wagon and a load of goods. 
Fire, cause unknown, destroyed them. The defendant failed 
to show that the fire was not the result of negligence. On 
whom does the loss fall? 

Hulett V. Swift, 33 N. Y. 571. 

443. A traveler lost a traveling bag from room in the 
Hoffman House. There was no proof of negligence on de- 
fendant 's part. Notice that a safe is provided for valuables, 
etc., was posted in room. Is the hotel responsible? 

Wies V. Hoffman House, 28 Misc. 225, 59 N. Y. 
Supp. 38. 

444. Is failure to lock the door of a hotel room negli- 
gence on guest's part, such as to preclude him from re- 
covering damages for theft? 

Classen v. Leopold, 2 Sweeny 705. 

446. Nature of bailment. — Entering Stem 's department 
store to buy a cloak, Miss Bunnell laid aside her old cloak 
while trying on a new one before a mirror. The saleswoman 
saw her lay this old cloak upon a counter, whence it was 
presently stolen. Is the store responsible for the loss? 
BunneU v. Stem, 122 N. Y. 539. 
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446. Going into O'Neill's to buy a hat, Miss Powers 
laid her purse on the counter underneath her old hat. The 
purse disappeared. Is the store liable for its lossf 

Powers V. 'Neill, 68 N. Y. State Rep. 842. 
Is there any distinction between this and the preceding casef 

447. Bailment or sale. — Charles Marsh agreed to ad- 
vance money to George Titus to buy hides; these were to 
be tanned and made into leather by George Titus and were 
then to be forwarded to March and sold by him on commis- 
sion. Besides receiving interest on loans, Marsh by the 
agreement vas empowered to treat all hides in George Titus' 
possession as security for said loans. Joshua Titus, with 
no notice of this agreement, buys some hides from George. 
If the latter does not pay his debt to Marsh, can the latter 
recover the hides from Joshua? 

Marsh v. Titus, 3 Hun (N. Y.) 550; 6 T. & C. 29. 

For distinction between sale and bailment, see again cases 289 
and 379. 

448. Title and right of property.— Plaintiff owned a 
team of oxen and let them out to Morgan for a dollar a day. 
Morgan gave a chattel mortgage on the oxen to Dye. Dye 
made a loan to Morgan and without knowledge that Dye 
was not the owner. May the plaintiff recover the oxen from 
Dye J 

Austin V. Dye, 46 N. Y. 500. 

449. A merchant tailor employed Bok, a coat maker, 
to manufacture nine coats, the cloth for which belonged to 
Solomon, the merchant tailor. The cloth for the nine coats 
was left with Bok at different times. Four manufactured 
coats were delivered by Bok but were not paid for. Bok 
refuses to deliver the other five until $43.50, the price for 
the entire nine, is paid him. Solomon tenders $24, the 
amount due on the five coats. Can Bok claim a general lien 
on the five coats for payment due on all nine ? Would there 
be a general lien if this was one entire contract? 

Solomon v. Bok, 98 N. Y. Supp. 838, 49 Misc. 493. 
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450. Harrington was indebted to Smith and agreed 
with Smith to take the latter 's grain and manufacture it 
into whisky. Smith was then to take the whisky and sell 
it and credit Harrington for the excess of the selling price 
of the whisky over the value of the grain. 

Smith shipped 33 barrels of this whisky from Onandaga 
County to New York consigned to Nash. Harrington, how- 
ever, claimed the whisky from the captain of the ship and 
the whisky was thus sold by Harrington to James for $600. 
Can Smith recover this money from James Y Can James 
rightly maintain that Harrington was joint owner of the 
whisky? 

Smith V. James, 7 Cow. (N. Y.) 328. 

451. Some Long Island farmers agreed to ship cabbage, 
sauerkraut and other produce to the Meierdierck firm to be 
manufactured into pickles. These were then to be sold and 
20% of the net profits were to be distributed to the farmers. 
The Meierdierck firm becomes insolvent and makes a gen- 
eral assignment for the benefit of the creditors. The 
farmers take from the premises some raw vegetables and 
some manufactured pickles. Can the assignee recover for 
either or both of these two classes of goods? 

Sattler v. Hallock, 160 N. Y. 290. 

452. Authority of the bailee to charge for care or pro- 
tection of the property. — ^Bacon deposited a mortgage with 
the Fourth National Bank of New York City, to be for- 
warded to a man in Boston. The New York bank for- 
warded it to the Maverick bank, and while the mortgage 
was here an attachment was issued against it. To defend 
the suit an attorney was engaged by the Maverick bank 
without notification to Bacon. The New York bank later 
reimbursed the Maverick bank for this fee. 

Can Bacon refuse to pay the New York bank for the 
attorney's service? 

Bacon v. Fourth National Bank, 9 N. Y. Supp. 
435. 
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453. Estoppel to deny bailor's title? — ^Mrs. Mullins gave 
a piano, bought and paiJ for by her husband, to defendant 
to store for her. Her husband's executors claimed the 
piano, demanded it from defendant and defendant returned 
it to them. Mrs. Mullins had told defendant that the piano 
belonged to her. In suing for damages for its conversion, 
Mrs. Mullins offers to prove that her husband had given 
her the piano. What are her rights? 

Mullins V. Chickering, 110 N. Y. 513. 

464. Plaintiff's husband owned some sheet music, which 
he annotated and left it with her. She stored it with Post, 
a storage warehouseman. The latter claimed the sheets 
were stolen during removal to another warehouse. When 
sued by Mrs. Leoncini, he defends by saying she was not 
the owner. Judgment for whom and why? 

Leoncini v. Post, 13 N. Y. Supp. 825. 

466. Estoppel to deny bailor's title? — Bartlett was a 
ticket broker and advanced money to Orr to buy a mile- 
age book. The Erie E.R. issued this to Orr personally, 
with an express provision in writing that the book was 
not transferable. Orr, however, paid Bartlett for one ride 
and turned the book over to him. Bartlett now delivered 
it to Cook for a journey. The latter was told not to trans- 
fer it. He loaned it to a Mrs. Frazier, however, from whom 
the conductor confiscated it. Cook, when sued by Bartlett 
for its value, seeks to set up the fact that Bartlett was 
not the real owner and had acquired no interest in the 
mileage book. Decision for whom and why? 

Bartlett v. Cook, 115 App. Div. 836, 100 N.- Y. 
Supp. 1036. 

466. Lovell, owing Haas a debt, made out a check 
which he delivered to Altieri to hand over to Haas. The 
check was made out to Altieri 's order, who, when promis- 
ing Lowell to deliver the check to Haas, endorsed it with 
his (Altieri 's) name in the presence of Lowell. Later 
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Altieri refused to deliver the check to Haas on the ground 
that Haas had stopped work on a certain building con- 
tracty thus preventing him (Altieri), a subcontractor, from 
getting his own money from the owner. Can Haas recover 
the check irrespective of any such contractual rights on 
the part of Altieri T 

Haas V. Altieri, 2 Misc. 252, 21 N. Y. Supp. 950. 

457. A steamboat belonging to Ames is chartered by 
Belden. Nothing was said in the agreement (or charter- 
party) about insurance. The steamboat was destroyed in 
a storm without the fault of Belden. If the boat is not 
insured, can Ames make Belden pay for the lossf 
Ames V. Belden, 17 Barbour (N. Y.) 514. 

Is it the duty of the bailee to insure! 

468. lien. — An accountant audits the books of the Scott 
Shoe Machine Go. and, not being paid for his services, 
refuses to give up the books. Can the company get them 
trom his possession? 

Scott Shoe Machine Co. v. Broaker, 35 Misc. Bep. 
382, 71 N. Y. Supp. 1023. 

469. lien. — ^A tailor makes three suits for Mr. Ow- 
charoffsky, delivers them and is not paid. The customer 
later brings back the suits to be pressed, and the tailor 
subsequently refuses to give them up until the price agreed 
upon is paid. 

Can Owcharoflfsky recover the value of these suits be- 
cause of the tailor's detention of themf 

Owcharoffsky v. Lambert, 135 N. Y. Supp. 599. 

How long does a vendor retain his vendor's lient 

460. Oratmtous bailment; knowledge. — ^Two swindlers 
purporting to represent Loeser's department store ordered 
a consignment of ladies' wrappers from Krumsky. After 
they were delivered by express, one of the swindlers tele- 
phoned the receiving clerk at Loeser's and pretending to 
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be Enimsky, said that the goods were sent by mistake and 
that they would be called for promptly. Thereafter one 
of the swindlers went to Loeser's with an order for the 
goods, on which Krumsky's name was forged. The goods 
were thus stolen and Krumsky now sues Loeser's for their 
value. Judgment for whom? 

Krumsky v. Loeser, 37 Misc. 504, 75 N. T. Supp. 
1012. 

Did Leaser acquire title to the ladies' wrappers f If so, whent 

461. Delivery by bailee to wrong person. — Mrs. Markoe 
left a trunkful of silver with Tiffany & Co. for safekeep- 
ing. She is given a receipt bearing the words: ''This 
receipt must be returned on delivery of goods." The 
woman's husband later obtained the trunk from Tiffany 
without leaving the receipt; he departs for unknown re- 
gions with the silverware. 

Can Mrs. Markoe recover from Tiffany the value of 
the silverware? 

Markoe v. Tiffany & Co., 26 App. Div. 95, 49 N. 
T. Supp. 751. 

462. TTnanthorized use by the bailee. — ^Whalen rents a 
horse to the Staten Island Electric Co., who was to return 
it in the evening. Instead the horse was stabled by the 
Electric Co. on their own premises until 2 A. M. the fol- 
lowing day, at which time the animal was returned in a 
dying condition. Would the fact that the horse had been 
retained beyond the time agreed upon make the Electric 
Co. liable to pay for the value of the animal, assuming 
that its return in the evening as arranged had been pos- 
sible? 

Whalen v. N. T. & Staten Island Electric Co., 
63 App. Div. 615, 71 N. Y. Supp. 593. 
When the horse died who had title to it? 

463. Fire without fault of bailee. — ^A tailor. Stem by 
name, received material from Bosenthal, who agreed to 
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pay him for work to be done thereon only after redelivery 
in good order at Rosenthal's store. Without Stem's fault, 
fire breaks out on his premises and destroys the cloth. Can 
Stem recover for the work he has done upon it? 

Stem V. Rosenthal, 56 Misc. Rep. 643, 107 N. Y. 
Supp. 772. 

464. Theft without fault of bailee. — ^Cosel sends goods 
to Rothoser to be made into trousers. Can Rothoser recover 
the value of his labor, if, without his fault, the trousers 
are stolen from him? 

Rothoser v. Cosel, 39 Misc. Rep. 337, 79 N. Y. 
Supp. 855. 

465. Wrongful delivery by bailee. — Cohen's truck was 
left at night in Koster's stable. There was a sign posted 
in the stable exempting Koster from liability for any mer- 
chandise left on such trucks. A case of goods was taken 
out of Cohen's truck and delivered to a stranger. Can 
Cohen hold Koster liable for its value ? 

Cohen v. Koster, 60 Misc. 65, 111 N. Y. Supp. 673. 

466. Common carriers. — ^Plaintiff consigned goods to 
Adams canal boat, Albany, via defendant. Defendant car- 
ried goods to Albany and left on wharf. Wharf caught 
fire from another conflagration. Would the carrier be 
held liable in damages? 

Miller v. Steam Nav. Co., 10 N. Y. 431. 

487. Nature of cause of loss. — Plaintiff lost his goods 
through sinking of defendant's steamboat, due to striking 
a sunken and submerged sloop. Sloop had been sunk in 
the Hudson River by a squall. 

Merritt v. Earle, 29 N. Y. 115. 

Who bears the losst 

Iq what kind of accidents is the common carrier free from 
liability f 
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468. Exemption from liability. — ^Plaintiflf shipped two 
horses by defendant's road under a contract releasing com- 
pany from liability for damages **in any other way, in- 
cluding the negligence of said company's servants." The 
horses were injured by faulty door. Could the shipper 
recover damages? 

Wilson V. N. Y. Central, 97 N. Y. 87. 

469. Negligence. — ^A steer was lost in transit on a rail- 
road. There was a contract releasing company from all 
claims, demands and liabilities of every kind and character 
whatsoever, for or on account or connected with any dam- 
age or injury to or loss of said stock or any portion thereof 
from whatsoever cause arising. If the loss was due to negli- 
gence of defendant, would the railroad be exempt from 
payment ? 

Mynard v. Syracuse E.E., 71 N. Y. 180. 

470. Delivery to wrong person. — ^An order for a barrel 
of Old Cabinet Whisky for Mrs. Zinck was received by 
Sonn, a liquor dealer. The order was forwarded by Lewis, 
who was Sonn's traveling agent. Mrs. Zinck, in fact, had 
not ordered the whisky and knew nothing about such order. 
The barrel was consigned to her and delivered in good 
faith by a drayman to Mr. Zinck, her husband, who was a 
saloon keeper. It did not appear that Mrs. Zinck knew 
of the delivery or that her husband had authority to re- 
ceive it for her. May Sonn recover the value of the whisky 
from the drayman t 

Sonn V. Smith, 57 App. Div. 372, 68 N. Y. Supp. 
217. 

471. Eeshipment by bailee. — ^Polack was a dealer in 
bristles in New York and sent a quantity of them to 
'Brien, a brush manufacturer in Albany, to have certain 
work done on them. O'Brien, receiving no instructions 
in regard to their return, delivered the bristles to the same 
expressman who had brought them from New York to Al- 
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bany. The bristles were lost in transit. Can Polaek hold 
O'Brien liable for their value T Was the express company 
O'Brien's agent when the goods were lostt 

Polaek V. O'Brien, 114 App, Div. 366, 100 N. Y. 
Supp. 385. 

472. Duty to give up a receipt. — ^Arsene sends flonr 
to Schiaffino to be made into macaroni. SchiafSno, with 
Arsene's knowledge, tarns over some of this macaroni to 
La Permina, who gives a receipt therefor. Can La Fer- 
mina refuse to deliver this macaroni to Arsene unless 
the latter produce the receipt? 

Arsene v. La Fermina, 38 Misc. Bep. 776, 78 N. 
Y. Supp. 829. 

What is a receiptf Is it a contractt 
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473. The Siegel-Cooper department store advertised 
that they ran a dental department. It was conducted by 
Dr. Hayes, a dentist. Dr. Hayes ran this department 
under contract with the store, and paid a fixed percentage 
of his receipts as rent. Mary Hannon is treated so care- 
lessly and negligently by him that her jaw is injured. May 
she recover from the Siegel-Cooper store? ^^sA 

Hannon v. Siegel-Cooper, 167 N. T. 244. 

What was the relationship between the store and the physician Y 

474. Volnntary agency. — Thome and Deas each owned 
half of a brig called the Sea Nymph. Deas voluntarily 
agreed to have the vessel insured, but forgets to do so. 
Thome, having relied on his promise, now sues Deas for 
damages when the uninsured vessel is wrecked. Judgment . 
for whom and why?{Qj,^,,^^^ -^ur^/^< v U-^ (r^^!'* r^j (y-^^Le^^^, 

Thorn v. Deas, 4 Johnson (N. Y.") 84. 

475. Agency to do an illegal act. — ^Parks was employed 
by the Jacob Dold Packing Co. by a contract for one year 
from January 18, 1892, in the transportation department, 
to get cut rates on rebates from the railroad company 
and save freight. He was discharged without cause pn 
March 15. He sues for breach of contract. Can he re- 
cover damages? O^^ 

Parks V. Jacob Dold Packing Co., 6 Misc. 570, 27 
N. Y. S. 289. 

476. Agency in fact. — ^Miller & Co. were stockbrokers 
in Washington, and the manager of their office was Lud- 
wig. Eamsay, a New Yorker, speculated, sending $6,000 

137 
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to buy certain stocks. Later he ordered these stocks sold. 
Two days afterwards Ludwig confessed that he had dis- 
obeyed the first instructions, having bought stocks other 
than those designated, so that now a considerable loss had 
resulted. Ludwig begged Bamsay to say nothing to the 
Miller firm and promised to make full restitution out of 
his own funds to Bamsay. Bamsay assents. Later Bam- 
say returns some property to Ludwig which the latter had 
turned over to him in part payment, and sues Miller & 
Co., who defend by saying he is entitled to $11.02, the 
balance left after the transactions which Ludwig entered 
on the books. Judgment for whom and why? 
Bamsay v. Millei:^ 203JSL-Yr^ 

Did Ludwig become Itamsay's agenTT If so, whenf 

477. Dickinson, a plumber, did work on premises 57^ 
West 71st Street, of the value of $136, on an order given 
by one Prank Yoran. Yoran was agent to collect rents. 
For five years he had collected the rents and sent a state- 
ment of expenses for repairs, and a check for the difference 
every month. Could the plumber recover from Yoran 's 
employer if the latter had not expressly authorized Yoran 
to have these repairs made ? * • 

Dickinson v. Salmon, 36 Misc. 169, 73 N. Y. S. 196. 

471. Estoppel. — One Philip Michel, under the name of. 
Philip Michel, Agent, ordered goods from the plaintiff and, 
on inquiry as to credit, referred the plaintiff to Methfessel. 
Methfessel was asked, ''Whose agent is MicheH" and 
Methfessel said, ''Michel has been unfortunate in business 
and cannot use his own name, but I will be responsible for 
all goods he orders if orders are countersigned by me.*' 
He wrote this also. After the first order, no others were 
countersigned by defendant. Methfessel wrote several let- 
ters, speaking of "our business" — ^"We will soon give 
larger orders.'' Michel was really agent for wife, and 
Methfessel was a broker. 7?/^ >: i « / i 

Page V. Methfessel, 71 Hun 442, 25 N. Y. S. 11. 
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479. Wife as agent — ^A woman, without her husband's 
knowledge or authority, buys necessities from a tradesman 
on her husband's credit. May the tradesman hold the hus- 
band if the latter had not expressly given notice that his 
wife was not to be given credit by tradesmen? ^*'>• 

Keller v. Phillips, 39 N. Y. 351. < 

Was the wife really an agent here? 

Could the husband be held on the contract price or for the 
reasonable value of the necessities furnished? 

If the husband had given notice, could a tradesman recover for 
necessities furnished the wife, if it could be shown that the hus- 
band had neglected his duty to provide these necessaries? ^^' 

480. Capacity to appoint agent. — William Trueblood, an 
infant, owns land and signs an instrument purporting to 
authorize his father to convey this land to Nathan True- 
blood. When William comes of age he gives a deed of the 
land to Lockridge. Nathan now sues William to have 
this deed set aside and a conveyance of the land decreed 
to himself. Nathan claims that William had ratified the 
act of his father after he, William, came of age. William 
claims that a power of attorney is void and cannot be 
ratified. Which contention is correct? C^»<-^ 

Trueblood v. Trueblood, 65 Amer. Dec. 756. 

Are there any limitations upon an infant's right to appoint an 
agent? 

481. Kay an infant act as agent? — May an infant who 
has appointed an authorized agent to buy land for him ^ 
disaffirm the contract and refuse to take the land? ^^"'^'"^-^-^''^^^^h^ 

CoursoUe v. Weyerhauser, 69 Minn. 328, 72 N. W. -" ^f""^ 
697. 

482. The Drug & Chemical Club engaged Keifer as a 
steward, he agreeing to conduct a restaurant at his own 
expense without any liability on the club's part and to 
employ all help necessary, except bookkeepers, whom the 
club would employ. Rice was employed as bookkeeper 
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and gave orders for food to Beis which was delivered 
and used. Reis sues the club. Can he recover! tj^9^0^ 
Reis V. Drug & Chemical Club, 55 Miscf^Te, 105 
N. Y. Supp. 285. 

Was Bice the agent of the clubf Whyt 

483. Form of appointment. — ^An agent appointed by a 
writing not under seal conveys land by deed. Is the con- 
veyance good ? " :c » 

Blood V. Goodrich, 9 Wend. (N. T*) 68. 

Would an agreement in writing not under seal made by the 
agent that the owner would later make conveyance be binding 
upon the prospective purchaser f What is a specialty Y What 
is a simple contract? 

484. Acceptance. — ^Baldwin in writing authorizes Vin- 
ton to procure a loan and offers 5% commission on the 
amount obtained. Vinton finds a person willing to lend 
but Baldwin declines to borrow. May Vinton get his com- 
mission? 

Vinton v. Baldwin, 45 Amer. Rep. 447. 
Was there a contract in this caseY 

485. Joint principals and joint agency. — ^At a class meet- 
ing of a college class some members vote to have a book 
printed, those who voted in the negative being overruled. 
Arnold is elected business manager. May the publisher 
hold Arnold only, or^t^Ofifl T^ ho y9ted affirmt^tively. or all 
the members present at the meeting? 

Willcox V. Arnold, 162 Mass. 577, 39 N. B. 414. 

48ft Partnership as agent. — Underwood empowers the 
partnership of A. B. Wilgus & Bro. to sell his real estate. 
A. B. Wilgus, one of the partners, contracted to sell the 
land to Deakin and signed the agreement *'A. B. Wilgus, 
Agent." Deakin sues Underwood, who defends by say- 
ing that he did not appoint A. B. Wilgus but did appoint 
his partnership as agent to sell the land, and that A. B. 
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Wagus* signature alone did not bind him, Underwood. 
Can Deakin force Underwood to convey the land ? ^ '^'^ 

Deakin v. Underwood, 37 Minn. 98, 33 N. W. 318. 

487. Contracts in name of principal. — ^An undertaker 
called to see Mrs. Dean and to find out whether or not 
she would pay the funeral expenses of the wife of one of 
Mrs. Dean's employees. The undertaker did not see Mrs. 
Dean but saw her daughter, who told him it was all right, 
that he could do the work and that her mother would 
pay, and that the bill should be sent to her mother. He 
later made out a receipt to Mrs. Dean for a payment on 
account. She did not pay the balance and suit isLnow 
brought against the daughter. Is the latter liable? lB*»'» 

Balmford v. PeflEer, 31 Misc. Eep. 715, 65 N. 
Y. Supp. 271. 

488. Tenaination. — On September 9th Baker authorizes 
Wheeler to sell his land. Without the knowledge of 
Wheeler, Baker on the same day also authorized FairchUd 
to sell the same land. Wheeler sold the land on the same 
day. On September 10th Fairchild, not knowing of the 
sale by Wheeler, sells to Ahem. Baker later refuses to 
convey to Ahem, who then sues him for damages. Judg- 
ment for whom and whyf 

Ahem v. Baker, 34 Minn. 98, 24 N. W. 341. 

Could Fairchild claim a commission from Baker? 

489. Bevocation of authority. — ^Mr. Back, through his 
auctioneer, advertises that a certain lot is to be sold. The 
night before the sale, Back instructs the auctioneer not 
to sell a right-of-way passing through the premises. Manser 
bought the lot and claims not to have known of the written 
change in the auctioneer's instructions and, therefore, not 
to be bound thereby. He sues Mr. Back to enforce a con- 
veyance of the right of way. Did Back have the right to 
revoke this particular authority given to the auctioneer?/'' 

Manser v. Back, 6 Hare (Eng.) 443.^^^*-^, ^^.'^.*-^ 
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Could an owner revoke an auctioneer's authority before the 
hammer fellt 

If the former had this power, could the auctioneer recover 
his commission, if bids had already been made? 

What is the difference between a right and a power? 

After the hammer fell, but before any written memorandum 
was made either by the auctioneer or buyer, could the buyer 
recover damages from the owner, if the owner revoked the auc- 
tioneer's authority to make a written memorandum, the value 
of the goods being greater than the minimum fixed by the statute 
of frauds? 

At an auction, is the auctioneer the offeror or the offeree? 
When does acceptance take place? 

[idOf Power to revoke. — Mayo had certain dry goods in 
storage and gave Winslow a writing: *'You have the 
right to sell any or all of dry goods stored and we agree 
to pay you 4% commission on all sales." Mayo sold them 
himself. Can Winslow recover for breach of contract? 
Winslow V. Mayo, 180 N. T. Supp. 640. 

What IS meant by an agency revocable at will? What is the 
consideration in such an agency? 

491. Ifotice of revocation. — ^Louis S. Lenheim owned a 
store at Meadville, Pa., and for several years prior to 
July, 1867, his brother ran the store and purchased goods 
from the plaintiff. Bills were made to the defendant and 
the defendant paid. After July, 1867, Louis revoked his 
brother's authority to purchase. Plaintiff thereafter sold 
goods to store on order of the brother in ignorance of 
the revocation by Louis of his brother's agency. Can 
Claflin recover on contract against Louis? 

Claflin V. Lenheim, 66 N. Y. 301. 

Does the doctrine of estoppel apply to this case? What are 
the four elements .of an estoppel? 

492. Death of a principal. — ^William Maden, living in 
Cuba, owns real estate in Brooklyn. For many years his 
agent collected the rents. Maden died on August 6, 1884, 
and his tenant, Wilson, unaware of his death, continued 
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to pay rent to the agent until May, 1885. This agent ab- 
sconds with the money and the guardian of Maden's chil- 
dren sues Wilson for the rent accruing since the death 
of Maden. Judgment for whom and why? 

Farmers Loan & Trust Co. v. Wilson, 54 N. Y. 
St. Eep. 458. 

493. Death of an agent. — ^The partnership of Stark & 
Pierce were agents for an English insurance company. 
Martine took out a policy in 1851, paying all premiums up 
to and including June, 1861. In 1862 Stark died. The 
premiums for 1862, 1863, 1864 were paid to the surviving 
partner, Pierce. Martine died in October, 1864. Were 
the last three payments binding upon the insurance com- 
pany? 

Martine v. International Life Insurance Co., 53 
N. Y. 339. 

Did the death of one partner terminate the agency? 

494. Assignment. — ^Wallace, for a consideration, agreed 
to ship to Coon for sale by him the entire output of Wal- 
lace's canning factory during the season of 1895. Wallace 
ships part of the goods as agreed, and then makes a gen- 
eral assignment for benefit of creditors. Has Coon any 
interest in these goods which he can claim from the as- 
signee* ''**'• 

ElweU V. Coon, 46 Atl. 580. 

What was the relationship between Wallace & Coon? 

495. Bankruptcy. — ^Would bankruptcy of a principal 
terminate an agency? Would bankruptcy of an agent ter- 
minate the agency? '* '-^^ 

Minett v. Forrester, 4 Taunt. (Eng.) 541 ; Auden- 
ried v. Betteley, 8 Allen (Mass.) 302. 

496. Duties of principal. — Jacquin became agent for 
Boutard to hire an office, supervise credits and sell their 
goods on commission. The contract was terminable after 
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six months' notice. Boutard gave this notice and during 
the ensuing six months refused to give Jacquin samples 
or price lists. May Jacquin recover commissions for goods 
sold during these six months but deliverable thereafter! 
Could he recover damages for sales rendered impossible 
owing to the refusal of samples by Boutard f 

Jacquin v. Boutard, 35 N. T. Supp. 496 [aff, 157 
N. T. 686]. 

497. Duty of agent. — ^Volck is an agent on a fixed salary 
and commissions for the Beis underwear company. He 
makes a profit by selling some other underwear for a 
competing company. May Eeis recover these profits! If 
so, whyt 

Reis & Co. V. Volck, 136 N. T. Supp. 368. 
What is meant by the phrase ^^fiduciary relationship'' f 

498. "TTbcrrima fides." — Bond was Conkey 's agent to buy 
stock in the Oswego Starch Company. Bond at the time 
owned some stock in this company, and sends ten shares 
to Conkey without saying how he procured them. Conkey 
paid $1,500 to close the transaction. The starch company 
failed, and Conkey, on learning later that Bond had not 
bought the stock in the open market, seeks to retrieve his 
losses by having the sale rescinded. Bond had not fraudu- 
lently misrepresented the affairs of the starch company 
and genuinely believed it to be in a flourishing condition 
when he recommended to Conkey the purchase of its shares. 
Can Conkey recover the $1,500 from Bond upon returning 
the now worthless stock? 

Conkey v. Bond, 36 N. Y. 427. 

Is there any analogy between the trustee relationship and an 
agency relationship Y 

499. Edward L. Short, professing to act as agent for 
his wife, hired Bloodgood to procure a purchaser for some 
of the wife 's real estate. Bloodgood procured a purchaser, 
but it appears that Short had no authority from his wife 
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to hire the broker, and the wife repudiated the transac- 
tion. Can Bloodgood recover his commission from Edward 
Short? 

Bloodgood V. Short, 50 Misc. 286, 98 N. T. Supp. 
775. 

Was there a contract between Short and Bloodgood t Has 
the latter any recovery! 

600. The Equity Gaslight Company was about to issue 
certain bonds, and had agreed with the purchaser of the 
bonds that he was to pay for the printing. With this 
understanding, McKeige was authorized by the gaslight 
company to order the bonds printed, to be charged to the 
purchaser. McKeige ordered the bonds from the New York 
Bank Note Co., for the account of the gaslight company. 
The latter refused to pay the printing bill. Can the New 
York Bank Note Co. recover from McKeige? 

N. Y. Bank Note Co. v. McKeige. 31 App Div. 
188, 52 N. Y. Supp. 597. 

601. Hall signed and delivered to Sowland a contract 
for the sale of certain real estate owned by Richard R. 
LaBau and others. He signed '^ Richard R. LaBau, execu- 
tor of J. H. and Mary LaBau. '* J. H. and Mary LaBau 
were still living. Can Hall be held personally liable on 
this contract? 

Rowland v. HaU, 121 App. Div. 459, 106 N. Y. 
Supp 55. 

502. Agent for two contracting parties. — Stevens, an 
agent of the National Insurance Co., was chosen director 
and secretary of the Central Insurance Co. A policy which 
the latter company issued upon a woolen factory was re- 
insured by the National Insurance Co., being authorized 
and countersigned by Stevens as agent of the National 
Insurance Co. The woolen factory burns and the Central 
Co. sues the National Co. Having now discovered that 
Stevens as director of the Central Co. had procured the re- 
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inrarance, the National Co. claims not to be liable. Judg- 
ment for whom and whyt 

N. Y. Central Ins. Co. y. National Ins. Co., 14 
N. T. 85. 

803. Agency in collection of checks. — ^Allen holds a bill 
of exchange against a Pennsylyania firm and gives it to 
the Merchants Bank for collection. This bank forwards 
it to the Philadelphia bank for collection, but through a 
mistake on the part of the Philadelphia bank Allen suffers 
a loss. May he hold the Merchants Bank responsible T 

Allen V. Merchants Bank, 22 Wend. (N. Y.) 215; 
see also Exch. Nat. Bank v. Bank, 112 U. S. 276. 

Was the Philadelphia bank the agent of Allen f Was it the 
agent of the Merchants Bankf 

604. Hiniiterial act. — Carnall authorized Lanigan to 
borrow $500 of Bimie and sign his, Camall's name, to a 
note therefor. At the request of Lanigan, Sutton signed 
Carnall 's name in the presence of Lanigan. Would Carnall 
be bound on this note f 

Weaver v. Carnall, 37 Amer. Rep. 22. 

Was Sutton the agent of Carnall f 
Was Sutton the agent of Lanigan? 

608. Bights of third parties against principals. — The 

agent for the Postal Telegraph Co., in charge of their 
office, demanded an excessive toll from Birkett and he paid 
it. The agent entered only the correct toll in the books 
and pocketed the excess. Can Birkett recover the excess 
from the company? 

Birkett v. Postal Telegraph, 186 N. Y. 591. 

508. Nature of authority. — Robert Fryer gave his father 
general authority to deal in real estate in his name. The 
father purchased a piece of property and took a deed to his 
son, which deed contained a covenant assuring the pay- 
ment of a mortgage. The son did not know such covenant 
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was in the deed, and did not specially authorize it. Is he 
liable on the covenant? 

Schley v. Fryer, 100 N. Y, 71. 

607. Discretionary acts. — The State of New York ap- 
points commissioners to construct the Oswego Canal. They 
employ an engineer, Jerome, who trespasses upon Lyon's 
land and takes stones from his quarry. When Jerome is 
sued, he claims that he was acting in the due performance 
of his employment. Lyon, however, claims that the taking 
of private property is a discretionary act and cannot be 
delegated to an agent. Is Jerome liable for the wrong 
committed ? 

Lyon V. Jerome, 26 Wend. (N. Y.) 485, 37 Am. 
Dec. 271. 

What is the test of acts which may be delegated to an agent 
by a party to a contract? 



508. Agent who gives nnaTithorlzed warrant. — J. B. 
Flatt purchased a harvesting machine from an agent of 
the Osborne Co. The agent had authority to sell machines 
but not to warrant them. The agent, however, disobeyed 
his instructions (of which Flatt was unaware) and gave 
a warranty. When Flatt 's machine proves defective may 
he recover from the Osborne Co. for breach of the contract 
of warranty ? 

Flatt V. 0§bome Co., 33 Mjnn. 98, 22 N. W. 440. 

609. Emergency. — ^A girl working in a laundry seriously 
injured her hand. The forewoman called a physician, 
who attended the injured girl at the laundry, at her home 
and in his office. The physician sues the laundry owners 
for his fees. May he recover? '/'^j 

Holmes v. McAllister, 123 Mich. 493, 82 N. W. 220. 

Was the forewoman an*«gfent of the lamidryt 

510. Emergency in railroad accidents. — ^A brakeman of 
a railroad company is injured while on duty and the con- 
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ductor Bninmons a surgeon. Maj the latter recover his fee 
from the railroad company T /,' , 

Ark. South. R. E/-*Co. v. Lou^^tLridge, 65 Ark. 
300, 45 S. W. 907. -^"^ 

Is there any distinction of principle between this case and the 
preceding onet fi^^» 

511'. Scope of authority. — Julia Porges, owning two 
houses on 21st Street, appoints Hoyt her agent with power 
of attorney to sell or exchange them, and also with full 
authority to sell or manage any such property taken in 
exchange. Hoyt disposes of the two houses and receives 
a certified check drawn on the Chatham National Bank by 
'Van Sant, the purchaser. This check Hoyt indorses with 
Julia Porges' name and with his own name and deposits 
it at his bank, the United States Mortgage & Trust Co., 
to his own account. Julia Porges now sues the United 
States Mortgage & Tr^jist (uo. Ifi this bank responsible 
toher? /''* r*f«'£f ''^'«^c> -^ ^r *■ y^ '' V'^i '^ i- c>--»-^-^ -^ 
POTges V. U S. Mortgage & Trust Co., 203* N. Y. ' 

-181, 96 N. B. 424. 

812. Apparent authority. — Spencer was a piano dealer 
and had been negotiating a sale to Stoddard. At this 
time Heath, knowing this fact, requested Spencer to take 
one of his (Heath's) pianos to Stoddard's house, saying 
that he himself would go and collect from Stoddard later. 
Spencer left the piano as requested, collected the price 
and disappeared with the money. May Heath recover the 
piano from Stoddard, if the latter refuses to pay a second 
timet 

Heath v. Stoddard, 91 Me. 499, 40 Atl. 547. 

513. Implied authority T — Otis was a traveling salesman 
for the Doggett concern. He hired horses and carriages 
from Bentley on the credit of his employers to use in 
transacting his employers' business. Bentley did not know 
that the Doggett concern had given Otis money for these 
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expenses and had forbidden him to pledge their credit. 
May the liveryman, if Otis won't pay, collect from the 
Doggett house? 

Bentley v. Doggett, 51 Wis. 224, 37 Amer. Rep. 
827. 

614. Authority of agent. — ^Brewster authorized Taylor 
to collect the interest on a certain mortgage made by Car- 
ver. Carver paid various instalments of interest to Taylor 
and when the mortgage came due he paid the principal to 
Taylor, who did not turn it over tQ Brewster. Will .Carvejf / . ^ . ^ 
have to pay again f - >.a..%^^ ^ ,>^ >4. vf^tt ^-^ * ' wc* -^ 

^ Brewster y, Cai:ver, 193 N. Y. 556.  , ^ ' 4- J-) ,.jtL 

515. Disobedience by agent. — Price gave Keyes a writ- 
ten power of attorney to sell all Price's land in California. 
He told Price to sell only in parcels. Keyes sold the land 
in one lot to Payne and not by parcels. May Price avoid 
the sale? /J? 

Price V. Keyes, 62 N. Y. 378. 

516. Authority to collect payment — Conroy was travel- 
ing salesman for Crawford Bros. Whittaker bought goods 
from Conroy and paid him $130.74. Can Crawford Bros, 
recover this amount from Whittaker after Conroy has 
absconded with the money? 

Crawford v. Whittaker, 42 W. Va. 430, 26 S. E. 
516. 

Does the mamier of delivery of the goods sold make any 
difference in deciding the casef 

517. Payment. — Harris made a note to Pitkin of 
$114.51, Pitkin later appointed Pinch to collect on the 
note. Pinch took some cords of wood in payment, which 
never came into Pitkin's possession. May Pitkin recover 
$114.51 from Harris? ilt^ 

Pitkin V. Harrk, 69 Mich. 133, 37 N. W. 61. 
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618. Authority to vary payment. — Dodge rented a farm 
from Scully. Fox was Scully's agent to collect rents. 
When the first year's rent fell due it happened that a cer- 
tain Smith was indebted to Dodge for some hay and gave 
him a note of $150 therefor. This note Dodge gave to Pox 
in payment of his (Dodge's) rent. Scully now sues Dodge 
for the unpaid rent. Can Dodge claim that his payment 
to Fox was binding upon Scully ? til^^ • 

Scully V. Dodge, 40 Kan. §65, 19 Pac. Eep. 807 

519. Silloway owned land in Brighton, Mass., which he 
had put up at auction. Broughton was the highest bidder 
and gave the auctioneer a check for $500, who gave a re- 
ceipt. The sale was on a Thursday, but Broughton had 
no money in the bank until the next Saturday. On Satur- 
day Silloway learned these facts and refused to give a 
deed to Broughton. May the latter now recover for breach 
of contract? ^ -^ 

Broughton v. Silloway, 114 Mass. 71, 19 Amer. 
Eep. 312. 

Was the auctioneer an agent? 

620. Undisclosed limitation of authority. — Mrs. Green- 
berger had a store in Grand Street. Her son was in gen- 
eral charge, opening her mail, replying to all letters, sign- 
ing her name thereto, purchasing goods, etc. He signed 
an advertising contract with his mother's name, but she re- 
fused to ratify it. May the advertising company hold her 
for breach of contract? 

N. Y. City Car Adv. Co. v. Greenberger, 142 N. Y. 
Supp. 226. 

5tl. TJndisclosed principal; transportation contracts. 
— ^A traveling salesman employed by a Eochester firm ar- 
ranged with the New York Central E. E. for the trans- 
portation of his trunk filled with samples and paid 85 
cents *' excess of baggage." He did not tell the railroad 
that the trunk and its contents were the property of the 
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Eochester firm, ^ilay this firm recover damages for the loss 
of the trunk? iity* 

Trimlite v. New York Central R. R., 162 N. Y. 84, 
56 N. E. 532. 

522. Emmett Corrigan was hired by the E. M. P. Pro- 
ducing Corporation to act in moving pictures. Some of the 
pictures were being taken near Havana, Cuba. A picture 
was taken in the early afternoon which required Corrigan 
to jump into the water and rescue one of the ladies. He 
did this and was then asked to return for another picture 
later. He said he did not have time to don his new makeup 
and accordingly took the train for Havana. Could the 
master discharge him? 

Corrigan v. E. M. P. Producing Corp., 179 App. 
Div. 810, 167 N. Y. Supp. 206. 

523. David Dudley Field, as attorney, defended a Mr. 
Tweed, and at the conclusion of the trial, ordered the court 
stenographer to make up a copy of the testimony, being 
authorized by his cligpt to do so. Is Field liable for the 
stenographer's bill? / > 

Bonynge v. Field, 81 N. Y. 159. 

524. UnknowiL principal. — ^Brown and Wells, two New 
York lawyers, represented a certain syndicate which de- 
sired to purchase mining lands in New Mexico. They hired 
DeRemei, an engineer, to make a survey of the land, tell- 
ing him merely it was for '*a syndicate." He did make 
the survey. Are Brown and Wells personally liable for 
his bill? ./ ' 

DeRemer v. Brown, 165 N. Y. 410. 

525. Auctioneer. — Redmond was auctioneer and adver- 
tised for sale forty shares of stock in a milling company. 
Meyer believed, but was not told, that Redmond, the auc- 
tioneer, was not himself the owner of this stock. Meyer 

jwras highest bidder, and paid Redmond $160, which was 
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10% of the amount due. Later the real owner refuses to 
convey, and Meyer sues Bedmond for damages. May he 
recover! 

Meyer v. Redmond, 205 N. Y. 478. 

Would Redmond have been liable if he had disclosed the name 
of his principal but had signed a memorandum with his own 
name onlyf 

626. Undisclosed principaL — ^Defendant was a commis- 
sion merchant, that is, he received goods on consignment 
and sold them and remitted the proceeds to his principal. 
He contracted to sell a quantity of antelope skins to plaintiff 
and warranted them free from damage by worm-cut. The 
plaintiff knew MacNaughton was selling only as agent, but 'y 
did not know who the principal was. ^ Can the agent he ^ 
held liable on a breach of warranty? /-^ • vC^^, 

Argersinger v. MacNaughton, 114 N. Y. 535. 

Does authority to sell imply an authority to warranty f 
Is there a duty to inquire about an unknown principal f 

627. Unknown principal. — Thelan, without disclosing - 
that he was the agent of Granger, entered into an agree- , 
ment under seal with Stanton, whereby the latter agreed 
to purchase certain land. Stanton did not know this land « 
belonged to Granger. Subsequently discovering this fact, 
he sues Granger to obtain a conveyance of title. Will 
Granger be required to convey it? 

Stanton v. Granger, 109 N. T. Supp. 134 [aff. 193 
N. T. 656]. 

Is a written agreement itself the contract or merely evidence 
thereof f 

Does the same answer hold r^arding an agreement under sealf 

528. Apparent authority; constnictive notice. — ^C. F. 
Tomes was general manager of the American Preserver 
Co., with authority to deposit, collect and discount nego- 
tiable instruments, and draw checks against the company's 
account in a Buffalo bank. Tomes speculated in wheat 
through the Allen brokerage firm, and to pay his losses. 
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Tomes drew three cheeks on the Buffalo bank to Allen's 
order, signing them ** American Preserver Co., C. F. Tomes, 
Manager. '* Could the preserver company recover this 
money from Allen t 

Huie V. Allen, 34 N. T. Supp. 577 [aff. 156 N. Y. 
658]. 

Would the Buffalo bank have been liable to the preserver com- 
pany on these checks? 

529. Apparent authority. — ^Babcock was agent for the 
Syracuse Brewing Co. to purchase barley for cash. He 
had been in the habit of retaining barley in a warehouse 
until the payment therefor was transmitted to him by his 
employer, when he would reship it to the brewing firm. 
His agency was terminated on October 16th. At this time 
there was in the warehouse some barley previously bought 
from Eumery which had not yet been sent to the brewing 
company and which had not been paid for, since the 
money in Babcock's hands had, contrary to instructions, 
been paid to some vendors who had sold barley to him 
after October 16th and who had made prompt deliveries. 
Can Rumery recover the price of his barley from the Syra- 
cuse Brewing Co? 

Eumery v. Syracuse Brewing Co., 27 How. Pr. 
(N. Y.) 111. 

530. Fraudulent agent. — ^Briggs owned 200 shares of 
stock held by Jones & Co., stockbrokers. Stout, a clerk 
of the Jones Co., presented a check with Briggs' name 
forged upon it. Stout said that Briggs had sent the check 
to pay what he owed upon the stock and wished the certifi- 
cates sent to him. Accordingly Jones & Co. gave them to 
Stout to deliver to Briggs. Stout absconds. May Briggs 
recover the value of the certificates from Jones & Co. t ffi ^. 

Briggs V. Jones, 28 N. Y. Supp. 709 [aff. 149 
N. Y. 577]. 

631. Batification or constructive trust? — ^Malcolm held 
a judgment against plaintiff for $2,000 and offered to dis- 
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charge it for $500, but plaintiff refused. Defendant 
(stranger to plaintiff) induces Malcolm, under false pre- 
tenses that he was plaintiff's friend, to assign the judgment 
to him, for which he paid $500. Plaintiff now claims benefit 
of this purchase. 
^ ^ Garvey v. Jg^a, 46 N. Y. 310. ; , 

631. Batification of a wrongful act— Fofgery. — ^A mort- 
gage was forged by an employee of a building and loan 
association. The latter ratified his act and brings suit upon 
the mortgage. Judgment for whom and why % 

Henry Christian Bldg. & Loan A^n. v. Walton, 
181 Pa. St. 201, 37 Atl. 260. f| 

533i. Traud of agent. — ^Mary Crane, through an attor- 
ney named Baker, loaned Qriinewald $8,000 on bond and 
mortgage. The bond and mortgage were left in Baker's 
possession, who had the right to collect the interest but 
not the principal. After the principal fell due, Baker re- 
ceived from Griinewald two pajnnents of $1,000 each, at 
the same time exhibiting the papers to the mortgagor. 
Subsequently Griinewald paid Baker $1,000 more; the 
mortgage and bond this time were not shown although 
Baker truthfully stated them to be in his possession. 

Baker then sold the mortgage and bond for $8,000 to 
another person with a forged assignment. Later Griine- 
wald paid in instalments the remaining $5,000^ Baker each 
time saying falsely that the papers were still in his pos- Ck 
session. None of the money reached Mrs. Carne, who now 
sues Griinewald for $8,000. What (if any) amount can 
she recover? 

Crane v. Griinewald, 120 N. T. 274. 

634. Undisclosed principal — ^In general — ^Mrs. Wiehle 
was in the upholstery business, employing her husband 
as agent. The latter went to the house of Mrs. Saffold, 
who desired certain curtains repaired. Mrs. Saffold was 
unacquainted with either Wiehle or his wife and saw the 



AGENCY 155 

card "A. Wiehle/' and naturally supposed she was deal- 
ing with Wiehle alone. If the work is not paid for may 
Mrs. Wiehle recover payment? Ul'V» 

Wiehle v. Saffold, 27 Misc. Eep. 562, 58 N. Y. 
Supp. 298. 

Could Wiehle have sued in his own name and recovered 
payment t 



CABBIEB3 

636. Wliat is a common carrier t — ^A planing machine, 
weighing over ten tons, was delivered by the Jackson 
Architectural Iron Works to Hurlbut, a truckman, who, 
for $60.00 agreed to transport it from the ferry to the 
plaintiff's factory. The machine is broken while being 
unloaded. Could Hurlbut be held liable as common 
carrier f 

Jackson Architectural Iron Works v. Hurlbut, 
158 N. Y. 34. 

What is the test often used to determine whether or not a 
firm is a common carrier f 

636. Carrier as a necessary insurer. — ^A carload of mules 
is delivered by McFadden to the Missouri Railroad to be 
transported to Kansas City. While in transit the car 
perished by fire. On whom does the loss fall? 

McFadden v. Mo. Pac. E. R., 92 Mo. 343, 4 S. W. 
689. 

Is the question of negligence important in this casef 

637. Bailee as necessary insurer. — ^Five packages of 
jackets were consigned by Fein to various consignees at 
Nashville, Baltimore and Newark by way of the Adams 
Express Co. If the goods are stolen from the Express Co., 
on whom will the loss fall ? 

Fein v. Weir, 129 App, Div. 299, 114 N. T. Supp 
426. 

638. If the Express Co. stipulated that it would not 
be liable for any amount exceeding $50 on any shipment, 
unless its true value was stated, could the Express Co. be 
held if the value of the shipment was not stated? 

Magnin v. Dinsmore, 62 N. T. 35. 

166 
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689. If an express company limits its liability to $50 
unless a higher valuation is put upon the shipment, could 
a shipper who does not thus declare the full value recover 
any excess over $50 from the express company? 

See Bates v. Weir, 121 App. Div. 275, 105 N. Y. 
Suppl. 785. 

640. Act of God. — ^Norris delivered 300 boxes of oranges 
to the Savannah Eailroad at Jacksonville, Fla., to be 
shipped to Cincinnati. Owing to a flood they were greatly 
delayed, so that 220 boxes became worthless through decay. 
On whom will the loss fall? 

Norris v. Savannah F. & W. By. Co., 23 Pla. 182, 
1 S. 475. 

What is meaat by an act of God? 

641. A package was consigned by Adler to Chylak to 
be carried by the United States Express Co. The con- 
signee refused to accept the same. Before the consignor 
was notified of this fact, the package was stolen. There 
was no negligence proved upon the part of the express 
company. On whom would the loss fall? 

Adler v. Weir, 49 Misc. 134, 96 N. Y. Suppl. 736. 

What is the difference between the liability of a common carrier 
and of a warehouseman? 

642. Difference between forwarders and carriers. 
— ^Parker's two trunks were carried to Bremen on the 
S.S. ** Grosser Kurfiirst.- ^ An agent of the steamship com- 
pany arranged to have them transported to Brighton, 
England, by slow freight. In England the trunks were 
detained by the customs oflBcials for inspection, notice 
being sent to Parker. Before he removed them, they were 
destroyed by fire. Can Parker recover their value from the 
steamship company? 

Parker v. North German Lloyd, 74 App. Div. 16, 
76 N. T. Supp. 806. 
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843. While waiting for the train to stop, Mrs. Has- 
brouck hands her suitcase, clasped but unlocked, to a 
trainman who was to assist her off the train. A card case 
containing money and three rings worth $1,500 was taken 
from the suitcase while in the employee Is possession. Is 
the railroad liable t 

Hasbrouck v. N. Y. Central R. E. Co., 202 N. Y. 
363, 95 N. E. 808. 

Ib there here a liability of an insurer or of a bailee? 

544. An express agent received a trunk check from 
Miss Springer, and placed it along with the duplicate 
check on the trunk in the baggage car and marked the 
trunk with the express company's mark for identification. 
The trunk is subsequently stolen Can Miss Springer 
hold the express company liable! 

Springer v. Westcott, 166 N. Y. 117, 59 N. E. 
693. 

Who was bailor and bailee at the time of the theft f 

645. Mr. Adams took a boat from New York to Albany, 
and while asleep in his stateroom, after having locked the 
door, was robbed of $160 by some thief who broke the 
fastenings of the window. Is the steamboat company liable 
for this loss? 

Adams v. N. J. Steamboat Co., 151 N. Y. 163. 

Wonld the same answer be true of a guest in a hotel bedroom t 
On a Pullman sleeping carf 

546. Limitation of common law liability. — ^A package 
of money is sent by Kirkland from Wilmington, N. C, 
to Hudson, N. Y., carried by the Adams Express Co. On 
the receipt in fine print was a clause exempting the com- 
pany from any losses occasioned by the dangers of rail- 
road or ocean or river transportation or by fire or steam. 
The boat and cargo were destroyed by fire. Kirkland had 
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not read the terms on the receipt. Can he hold the com- 
mon carrier liable for the loss? 

Kirkland v. Dinsmore, 62 N. Y. 171. 
Was this receipt a contract Y 

547. Carrier or warehouseman? — Jewelry worth $250 
was delivered by Laporte in New York City to the Wells 
Fargo Express Co. for shipment to McGrath in New Dur- 
ham, N. J. The box arrived on Saturday at 4 P. M. The 
express company mailed a postal addressed to McGrath 
at New Durham. In fact, he lived in West Hoboken. The 
box remained uncalled for as late as 7:30 P. M. on the 
following Monday. On the next morning the agent on en- 
tering the office found that the box had been stolen. 

Is the question of what is a reasonable time here one of 
fact or of law? 

Would the court or the jury be the one to decide whether 
or not the express company was bailee ? 

Laporte v. Wells Fargo Co., 23 App. Div. 267, 
48 N. Y. Supp. 292. 

648. What is a common carrier of passengers? — Shu- 
maker was a contractor for building a Kansas division of 
the Union Pacific Eailway. Kingsbury, a sheriff, wishing 
to make an arrest at Wilson's Creek, applied for trans- 
portation, rode in the caboose and paid the fare demanded. 
On the return a young steer jumped on the track and the 
collision caused the engine to jump the track. Kingsbury 
was injured. Can he hold Shumaker liable as common 
carrier? % 

Shumaker v. Kingsbury, 12 WaUace (U. S.) 369. 

549. Carrier of passenger. — ^A conductor of a coal train 
permitted Eaton to ride, promising to get him a job as 
brakeman. Owing to the negligence of other employees, an 
accident happens and Eaton is injured. He did not know 
that people were forbidden by the railroad to ride on coal 
trains. Can he collect damages? 

Eaton V. Delaware, L. & W. K. E., 57 N. Y. 382. 
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550. Biding on a pass. — The chairman of a freight ad- 
jnstment association, maintained by several railroad com- 
panies, was injured in an accident. He sued for damages 
but it was proved that he was riding on a pass. His con- 
tract of employment provided a salary of $5,000 yearly 
and free transportation. Can he recover damages? 

Gill V. Erie R. R. Co., 151 App. Div. 131, 135 N. Y. 
Supp. 355. 

Would a non-employee riding on a pass have the same or 
different rights f 

Could a newsboy boarding a car merely to sell papers recover 
damages in case of an accident? 

551. Protection of passenger from fellow passenger's acta. 
— ^Weeks was passenger on a train bound for New York 
City. His car was detached from the train just outside 
the 42d Street Station, and was left standing alone for a 
short time, with no employee thereon. Before the discon- 
nected car was shunted into the station three men jumped 
aboard and robbed Weeks of bonds worth $16,000. Is the 
railroad liable? 

Weeks v. N. Y., N. H. & H. R. R. Co., 72 N. Y. 50. 

552. Limitation of liability — ^Negligence. — Tewes bought 
a ticket from New York to Bremen over the North German 
Lloyd Steamship line. On his passenger ticket was a stipu- 
lation limiting liability for baggage to $50. Baggage was 
carried free. Freight at current rates would be charged 
for baggage valued in excess of this amount. 

Tewes delivered his trunk to an expressman, who de- 
livered it to the steamship company. By the latter 's 
negligence the trunk was placed on the wrong dock and 
was subsequently destroyed by fire. 

Could Tewes recover $300, the full value of the trunk? 
Tewes v. North German Lloyd S.S. Co., 186 N. Y. 
151. 

653. Because of a specially low rate of transportation, 
the Bush Terminal RaUroad Co. stipulated that merchan- 
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dise belonging to Boyle should be carried with a limitation 
of liability in case of loss of $5.00 per hundred pounds. 
Boyle was given the option of shipping his goods at a 
higher freight rate, without limitation as to value in case 
of loss or damage from causes which would make the 
carrier liable. 

Boyle ships at the lower rate. His goods were destroyed 
through the carrier's negligence. Could he recover their 
full value ? 

Boyle V. Bush Terminal E. E. Co., 210 N. Y. 389. 

564. Are telegraph companies common carriers? — ^Mr. 
Cuyler sent a telegram to his broker to buy $700 gold. 
Owing to an error of the telegraph clerk the broker bought 
$7,000 gold instead. On the telegraph blank in fine print 
was a clause exempting the company from any loss due 
to errors or delays, unless the sender of a message should 
pay 50% additional charges for having the message re- 
peated and compared. Could the telegraph company be 
held liable, nevertheless, on the ground of a common car- 
rier's liability as insurer? 

Breese v. U. S. Telegraph Co., 48 N. T. 132. 

666. Baldwin delivers two boxes to a steamship com- 
pany for transportation to Liverpool, paying $6.00 freight 
in advance. He said nothing about the contents of the 
boxes. One of the boxes was delivered to the consignees, 
but the other box, which, like the first, contained about 
$500,000 worth of coupon bonds, was detained by the 
steamship company until the consignee should pay £200 
as a reasonable charge for the transportation of objects 
of such value. The money is paid under protest. Suit 
is now brought to recover this £200. The defense is that 
Baldwin had practiced fraud and deceit. Judgment for 
whom and why? Has a common carrier the right to de- 
mand payment in advance for transportation? 

Baldwin v. Liverpool S.S. Co., 74 N. Y. 125. 
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556. BiU of lading— Negotiable T—NorveU & Co. of St. 
Louis sold to the Merchants National Bank their draft 
for $11,947.43 on Kuhn & Bro. of Philadelphia and as 
security pinned to the draft an original bill of lading for 
170 bales of cotton shipped to Philadelphia. A duplicate 
bill of lading was sent to Kuhn & Bro. on the same day. 
The Merchants Bank forwarded its draft and the original 
bill of lading to the Bank of North America. On Novem- 
ber 14th this bank sent the draft and original biU of lading 
by messenger to Kuhn for acceptance. One of the mem- 
bers of the Kuhn firm accepted the draft but secretly sub- 
stituted the duplicate in place of the original bill of lading. 
On this same day Kuhn & Bro. indorsed the original bill 
of lading to Miller and received thereon an advance of 
$8,500. A few days later the cotton with Knhn's permis- 
sion was sold to Shaw & Esrey. 

On December 9th it was discovered for the first time that 
the Bank of North America held the duplicate and not 
the original bill of lading, Kuhn & Bro. having failed and 
their indorsed draft having been protested. 

Shaw & Esrey are now sued by the Merchants National 
Bank for the cotton. Their defense is that they got good 
title by reason of the indorsed bill of lading. Missouri and 
Pennsylvania statutes declared that bills of lading were 
negotiable by indorsement and delivery. 

Was the indorsement fully equivalent to that of a true 
negotiable instrument, i.e., could the innocent indorsee, for 
value without notice of fraud, get better title than was in 
his indorser? 

Shaw V. Railroad Co., 101 U. S. 557. 

557. Yalnation agreement — ^Stipulated amonnt. — ^A con- 
tract for the shipment of five horses was made between 
the owner. Hart, and the Penn. R. R. Co. In the bill of 
lading it was stated that the horses were agreed to be 
worth $200 each. In fact, the animals were race horses 
worth collectively about $25,000. Owing to the carrier's 
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negligence one horse was killed and the others were in- 
jured. What damages could Hart recover ? 

Hart V. Penn. R. R. Co., 112 U. S. 331. 

568. Diligence required of carrier — ^Dela7. — ^A carload 
of strawberries was delivered by the Peninsula Produce 
Exchange at Marion, Maryland, on May 26, 1910, to the 
N. T., Phila. & Norfolk Railroad for transportation 
to New York City. Owing to the delay of another con- 
necting railroad, the berries arrived late in New York City 
and a decline in value resulted amounting to two cento 
a quart. Could the shipper recover this amount from the 
N. Y., Phila. & Norfolk Railroad? 

N. Y., Phila. & Norfolk R. R. v. Peninsula Ex- 
change, 240 U. S. 34. 

What is the Carmack amendment f 

Is the question as to what is a reasonable time a question of 
law or of factf 

559. Excuses for delay. — ^A large number of cattle and 
hogs was delivered by Geismer to the Lake Shore & Michi- 
gan Southern R. R. at Toledo for shipment to Buffalo. 
Owing to a strike of the railroad employes and the threat 
by them of violence to other workmen, the cattle were de- 
layed eleven days. When the strike ceased, the shipment 
was resumed and completed. Could the shipper recover 
damages resulting from this delay f 

Geismer v. Lake Shore & Michigan Southern R. R., 
102 N. Y. 563. 

560. Effect of special contract. — ^A common carrier 
agreed with Harmony under seal to transport goods at 
a specified price from New York City to Independence, Mo., 
and in case of any delay beyond twenty-six days to deduct 
ten cents per hundred pounds from the freight bill. An 
act of God, namely, an unusual freshet which rendered 
impassable a canal over which the goods were to be trans- 
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I>ortedy caused a delay beyond the time named. Is the car- 
rier excused from paying the deduction agreed upont 
Harmony v. Bingham, 12 N. Y. 99. 

661. Delivery to wrong person. — ^Myrick delivered 202 
head of cattle to the Michigan Central R. R., consigned 
by the bill of lading to his own order in Philadelphia. The 
bill of lading bore the phrase : ' ' Notify J. & W. Blaker. ' ' 
Myrick drew a draft and delivered it to the Commercial 
National Bank. The draft read as follows : 

*' Chicago, Nov. 7th, 1877. 
*' $12,287.57. 

"Pay to the order of G. L. Otis, cashier, twelve thousand 
two hundred eighty-seven 57/100 dollars, value received, 
and charge same to the account of 

'^Paris Myrick." 
*'To J. & W. Blaker, Newtown, Pa/' 

He delivered the draft along with the indorsed receipt 
obtained from the railroad company, and the bank there- 
upon gave him the money. 

The Blakers were dealers in cattle and had particular 
pens at the drove yard station of the Pennsylvania Railroad 
in Philadelphia. The Blakers sold the cattle and appropri- 
ated the proceeds. The cattle were delivered by the rail- 
road without any direction to hold them subject to the 
order of the consignee, who was also the owner and 
consignor. 

The Blakers failed to accept the drafts, which were pro- 
tested for non-acceptance. 

It was proved that in the past the Penn. R. R. had been 
in the habit of delivering cattle through the drove yard 
to the Blakers without any receipt, shipper's order or bill 
of lading, although the Commercial Bank knew of no such 
practice. Similar drafts in the past had always been 
promptly paid by the Blakers. 
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Can the Commercial Bank hold the Penn. B. B. liable? 
Penn. B. B. v. Commercial Natl. Bk., 123 U. S. 
727. 

662. Fraud upon oonsipior. — ^A switidler wrote from 
Oswego to Morgan in Syracuse, asking the price of bags, 
and signing the inquiry '*S. H. Wilson & Co." Morgan 
had retired from the bag business and so gave the inquiry 
to Price, who shipped three bales of bags worth $205 to 
S. H. Wilson & Co. The swindler then came to the rail- 
road agent in Oswego, learned that the shipment had ar- 
rived, paid the freight, took the bags and signed the name 
*'S. H. Wilson & Co.'' to the receipt. There was no such 
firm in Oswego or elsewhere. 

Can Price recover $202 from the railroad? 

Price V. O. & S. B. B. Co., 50 N. Y. 213. 
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863. CreatioiL and eodstenoe of the relation. — The Na- 
tional Exchange Bank bought a safe from the Mosler Safe 
Co. The latter sent an expert to instal it. Wolfe was a 
carpenter in the employ of the bank making repairs. The 
bank directed him to help the expert. In doing so Wolfe 
was injured. Can he recover from the safe company t 

Wolfe V. Mosler Safe Co., 139 App. Div. 848, 124 
N. Y. Supp. 541. 

564. Contractor and employee. — ^A contractor, engaged 
with his own teams in hauling garbage for the city of 
Buffalo, employed Deane, a teamster, who, because of a 
defect in the footboard, fell from the wagon and was in- 
jured. May he recover damages from the city? 

Deane v. City of Buffalo, 42 App. Div. 205, 58 
N. Y. Supp. 810. 

666i. Duration of employment. — ^Martin was employed 
by an insurance company at $10,000 a year to run their 
real estate department. He was employed eight years and 
three months and then discharged. May he recover for 
the nine months unelapsed of the last year? 

Martin v. N. Y. Life Ins. Co., 148 N. Y. 117, 42 
N. E. 416. 

666. Inducing another's servant to leave his employ. 
— ^A business rival of De Jong induced Suzanne Partridge 
(but without using illegal or fraudulent means) to leave 
his employ and work for the other employer. May dam- 
ages be recovered by the first employer against his business 
rival t 

De Jong V. Behrman Co., 148 App. Div. 37, 131 
N. Y. Supp. 1083. 

166 
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667. Trade muoini' — ^A carpenter's union prevented 
members of a rival union from getting work. The presi- 
dent of the latter applies for an injunction to prevent this 
interference. Will the injunction be allowed? 

TaUman v. GaiUard, 27 Misc, Rep. 114, 57 N. Y. 
Supp. 419. 

568. Continuance of employment. — Treffinger was hired 
for a year at $6,000 as brewmaster. He worked three years 
at the same compensation. After the expiration of the 
third year he continued to render services for a few months, 
and was then discharged. Is he entitled to a full salary 
for the fourth year? What distinction between this case 
and the preceding onef 

Treffinger v. M. Groh's Sons, 112 App. Div. 250, 
98 N. Y. Supp. 291 [aflf. 185 N. Y. 610]. 

569. Reduction of damages. — ^A designer and cutter was 
employed by a cloak manufacturer for four months at 
$30 a week. He was discharged six weeks prior to the 
expiration of the four months. During these six weeks he 
earned $6.00 elsewhere. Would his employer be entitled 
to deduct this amount from the salary due him for the 
six weeks since his discharge? 

Gluck V. Duberstein, 28 Misc. Rep. 777, 59 N. Y. 
Supp. 497. 

570. Additional compensation. — The N. Y. Central R. R. 
employed Mathison at $105 a month as engine dispatcher. 
Another engineer ran a switch engine but presently gave 
up his job. Mathison received orders to run this engine, 
which he did, involving considerable overtime. May he 
hold the railroad for extra compensation t 

Mathison v. N. Y. Central R. R., 72 App. Div. 254, 
76 N. Y. Supp. 89. 

671. Deductions and forfeiture. — ^Walls worked for Cole- 
man, a maltster, under an agreement that the latter retain 



168 PROBLEMS IN BUSINESS LAW 

$1.00 weekly from his wages, same to be forfeited if Walls 
left before the close of the malting season. Walls, after 
working ten weeks, left voluntarily. May he recover the 
$10.00 balance retained by his employer? 

Walls V. Coleman, 58 Hun 605, 11 N. Y. Supp. 907. 

572. Ajction. for accounting. — The Clendening Co. em- 
ployed Hathaway as manager of a hotel apartment house, 
and agreed to pay him $1,200 a year and 10% profits. 
Proper payment was not made and Hathaway sues for 
an accounting. Judgment for whom and why Y Was Hath- 
away a partner! Why! 

Hathaway v. Clendening Co., 135 App. Div. 407, 
119 N. Y. Supp. 984. 

673. Scope of employment. — ^Maltbie was a spile^driver 
working for Belden, a contractor, engaged in deepening 
the Erie Canal. A fire broke out, menacing the spiles. 
Under the foreman ^s direction Maltbie engaged in carrying 
water in buckets. He passed repeatedly near a burning 
tree, which suddenly fell and killed him. May his widow 
recover damages from Belden? 

Maltbie v. Belden, 167 N. Y. 307, 60 N. E. 645. 

Would the present workman's compensation law allow a re- 
covery heret 
Does this law apply to all employees f 
May employees sue at common lawT 

Note: The Workmen's Compensation Law in effect in many 
States practically abolishes the three time-honored defenses of the 
master, viz.: contributory negligence of servant, assumption of risk, 
and the fellow-servant rule. 

874. Cans© of injury. — The Long Island Railroad, while 
bnilding an extension to its road, put in for temporary 
use a switch without either lock or target. Some unknown 
person, possibly a former employee who had threatened 
mischief, opened the switch at night. Bennett and other 
employees, while riding to their work in the morning on a 
caboose, jumped to avoid a collision with cars on the sid- 
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ing. Can he recover damages from the railroad for his 
injiuiesf 

Bennett v. Long Island R. R. Co., 163 N. T. 1, 
57 N. E. 79. 

Did the injuries occur during the course of emplo3m[ientf 

578. Duty of master. — ^Hansen was a carpenter working 
for the N. Y. Dock Co. He was ordered to go upon the 
platform of a hopper and place boards around the edging. 
The railing gave way as he leaned over; it had been im- 
properly and negligently nailed. The man fell and was 
injured. Is the dock company liable in damages? 

Hansen v. N. Y. Dock Co., 159 App. Div. 866, 145 
N. Y. Supp. 148. 

576. Delegation of duty. — ^Katherine GriflSn worked at 
an embroidery machine run by power. She was located un- 
der a wooden pulley at the end of a shaft. Her employer 
had employed a foreman to inspect the bolts on this pulley. 
It came apart, however, and fell and iQJured the girl. Ii^ 
her employer liable in damages? 

Griffin V. Flank, 132 App. Div. 334, 117 N. Y. 
Supp. 36. 

577. Duty to warn T — McGarry, an hostler employed by 
a street railroad, was kicked and bitten by a vicious horse 
while he was feeding it. If another stable man had known 
this fact and had told the superior hostler thereof, would 
the latter 's failure to warn McGarry permit him to recover 
damages from the railroad company? 

McGarry v. N. Y. & H. R. R. Co., 18 N. Y. Supp. 
195 [aflf. 137N. Y. 627]. 

578. Obvious or latent dangers. — ^A girl of 17 ran a man- 
gle in a laundry in an Albany hotel. Her hand was 
caught between the rollers and severely bruised. A brass 
guard rod extended across the front of the mangle about 
three-eighths of an inch above the table, but was not fas- 
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tened down at either end, so that it was possible to get the 
hand nnder it. If she had not been warned as to the dan- 
gerons character of the machine, could she hold the em- 
ployer liable in damages f 

O'Hare v. Keeler, 22 App. Div. 191, 48 N. T. 
Snpp. 376. 
What is meant by ^'assumption of risk"? 

679. What law gOTemsf — ^In an action brought in New 
York for an injury to a servant which occurred in New 
Jersey, would the court apply the New York law or the 
New Jersey law f 

Bakewell v. Oxford Copper Co., 160 App. Div. 
671, 145 N. Y. S. 1070. 

580. Fellow servant, test of — Contributory negligence. 
— ^Servants of Elwell in course of having his brig hauled 
out by a tug from the pier, called out to the plaintiff, a 
boy of eleven years, who was playing on the pier to cast 
off one of the lines by which the brig was moored. He 
did so and was struck and injured by an iron anchor that 
hung loose from the cathead of the brig. May the boy re- 
cover damages from the owner f 

Was the boy a fellow servant t 

Geibel v. Elwell, 19 App. Div. 285, 46 N. Y. 
Supp. 76. 

What is meant by the ''fellow servant" mlef 

581. Assumption of risk. — ^An employee of a railroad 
contractor was engaged in excavating for a cement wall. 
Another gang of men employed by the same contractor 
had blasted away some rock, leaving the walls of the ex- 
cavation in a rough and uneven condition. One rock left 
projecting 12 to 18 inches after the blast fell and killed 
the employee. His administratrix brings suit. The em- 
ployer sets up the defense of assumption of risk. Judg- 
ment for whom and why t 

King V. Ford, 121 App. Div. 404, 106 N. Y. 
Supp. 50. 
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Has the Workmen's Compensation Act changed this rule of 
lawT 

882. Assumption of risk— Fellow sexrant — ^Parker & Go. 
used dynamite in the course of their contract for deepen- 
ing the Erie Canal. After a blast the laborers resumed 
their digging. Baxter's pick axe hit an unexploded car- 
tridge, thereby killing himself and injuring Hutchinson. 
May the latter recover damages from his employer t 

Hutchinson v. C. F. Parker & Co., 39 App. Div. 
133, 57 N. T. Supp. 168 [aff. 169 N. Y. 579]. 

683. Tonthfnl employees. — ^A boy of fourteen was put to 
work at a buzz saw, having been shown how to operate it. 
He worked three or four hours, when he involuntarily let 
his hand come in contact with the saw, thus causing the 
loss of a thumb and two fingers. There was nothing con- 
cealed about the saw, the danger being open and apparent. 
May the boy recover damages? 

McCann v. Mathison, 12 Misc. 214, 33 N. Y. Supp. 
263. 

584. Contributory negligence? — ^McGoldrick had worked 
eight years for Metcalf as a chipper of iron castings. A 
cylinder weighing 1,250 pounds was retained in its place 
on an inclined plane by a wooden rung sufficiently strong 
to hold the cylinder while stationary. McGoldrick moved 
the cylinder about nine inches toward the front and allowed 
it to return against the rung with such force as to break 
it, whereafter the big cylinder rolled on McGoldrick and 
severely injured him. May he recover damages! 

McGoldrick v. Metcalf, 14 N. Y. Supp. 269 [aff. 
144 N. Y. 630]. 

685. Contributory negligence t — ^Fellow servant-^A rail- 
road engineer, after passing a semaphore which bore a 
warning signal, caused his train to crash into another. 
He testified that he tried to see the signal but could not 
owing to the fog. Can he recover! 
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An engine wiper also riding in the caboose was like- 
wise injured. Could he recover? 

Could an injured passenger recover damages! 

Streets v. Grand Trunk R. R. Co., 76 App. Div. 
480, 78 N. Y. Supp. 729 [aflE. 178 N. Y. 553]. 

686. Liability for servant's criminal act — ^Parke had a 
contract to decorate the Statesman Building. He employed 
two workmen to do the work and ordered them to enter 
Searle's room, the door of which was locked. One work- 
man entered by the window, opening the door from within. 
One of the men stole a ring, and the tenant, Searle, brings 
suit against their employer. Is he liable in tortt Is he 
liable criminally! 

Searle v. Parke, 68 N. H. 311, 34 Atl. 744. 

S87. Ratification or repudiation by master. — ^Mrs. Cobb, 
on coming out of Simon's department store, was detained 
by a floorwalker, accused of stealing lace, compelled to go 
into a room in the basement, where she was searched and 
afterwards locked in. The floorwalker threatened to send 
her to a police station unless she paid him $50.00. 

If full and complete information of these facts had 
reached the proprietor and he had retained the floorwalker 
in his employ, would the woman be able to recover dam- 
ages from Simon for false imprisonment? 

Cobb V. Simon, 119 Wis. 597, 97 N. W. 276. 

688. Tort of servant. — In a New York dry goods store 
the cash boys developed the habit of ''snapping pins" at 
objects and persons in the store. A lady customer's eye is 
put out and she sues the proprietor for $10,000. Can she 
recover? 

Swinarton v. Le BoutiUier, 7 Misc. 639, 28 N. Y. 
Supp. 53. 
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689. Nature of tlie relation. — ^Kauffmann wrote a letter 
to Bingham Bros, that ^'any drafts that you may draw 
on Feigelstock, we guarantee to be paid at maturity.'' 
Bingham Bros, thereafter drew a draft on Feigelstock and 
had the draft discounted by the Evansville National Bank. 
The drafts were not paid. Can the bank sue KaufEmann? 

Bank v. Kauffmann, 93 N. Y. 273. 

Can a third party sue upon a contract? 

690. Heckscher & Coster sent a letter of credit to Kohn, 
Daron & Co. of New Orleans, agreeing to accept and pay 
at maturity any drafts on them, drawn by Kbhn, Daron 
& Co. to the extent of $25,000, and negotiated through 
Kohn, Daron & Co.'s bank. John G. Coster, at the foot 
of the letter of credit, guaranteed the due acceptance and 
payment of any drafts issued in pursuance of the above 
credit. On the strength of this, the Union Bank of 
Louisiana purchased two drafts, drawn on Heckscher & 
Coster. These were not paid. Can the bank recover from 
John G. Coster? 

Bank v. Coster, 3 N. Y. 203. 

[Was there a contract with consideration? 

691. Indorsement. — ^Louisa A. Sheffield's husband was 
indebted to Strong and the indebtedness was past due. 
Strong asked for a demand note indorsed by Mrs. Sheffield, 
and said he would put it away and hold it until such time 
as he wanted his money. The note was thus made and 
endorsed and Strong held it for two years. Can he sue 
Mrs. SheflSeld on her indorsement? 

Strong V. Sheffield, 144 N. Y. 392. 

Was the indorsement a guaranty? Was there consideration 
for the indorsement? 

173 
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582ii ChauBcey McKee wrote to Mr. Gates: 

''Sir : I will be responsible for what stock M. E. 
McKee has had or may want hereafter to the 
amount of five hundred dollars." 

Thereafter Gates sold M. E. McKee $1,000 worth of goods 
and made payments of $500. 
Can Gates recover the $500 from Chauncey McKee t 
Gates V. McKee, 13 N. Y. 232. 

Did Ghamicey McKee get any consideration for his promise Y 

693. Surrender of piaranteed bond. — The Erie County 
Savings Bank deposited some of its cash in the First Na- 
tional Bank, and the latter gave a bond agreeing to repay 
the deposits with interest on demand. The bond was 
guaranteed by four individuals. Deposits were made and 
then three of the guarantors died and the savings bank 
wanted a new bond. They received it and surrendered the 
old one. The bond promised the return of deposits made 
or to be made, and Coit, the surviving guarantor, guaran- 
teed this. No deposits were thereafter made. The National 
Bank failed. Can the savings bank recover from Coit the 
amount on deposit before the signing of the guarantee! 
Erie County Bank v. Coit, 104 N. Y. 532. 

Would Coit be discharged by the surrender of the old bondt 

S94. Noyes, in assigning a bond and mortgage, wrote 
this guaranty: 

"I hereby covenant that in case of foreclosure 
and sale of the mortgaged premises if the proceeds 
of such sale shall be insufficient to satisfy the same, 
I will pay the amount of the deficiency." 

The holder of the bond and mortgage delayed foreclosure 
for two years after it became due and there was a defi- 
ciency although the property at the time of default was 
ample to pay the bond. Can he recover from Noyes t Is 
Noyes discharged? 

McMurray v. Noyes, 72 N. Y. 523. 
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595. Bights of surety against principal — ^Indemnity. 
— ^Meyer, in New York, requested Konitzky, in Bremen, 
to transmit an order for the purchase of fifty barrels of 
chickory to Grundmun & Co. and to guarantee to Grun- 
mun & Co. payment for the goods. Konitzky did this, 
and Grundmun & Co. accepted the order. When the goods 
were tendered, Konitzky, pursuant to Meyer's instructions, 
refused to accept; Konitzky was sued by Grundmun & Co. 
in the German court, and judgment went against him, 
and he paid it. Can he recover the amount of the judgment 
from Meyer? Can Meyer prove that the judgment was 
erroneous? 

Konitzky v. Meyer, 49 N. Y. 571. 

696. Bights of surety against creditor — Oood faitib. 
— ^Damon had a contract with Nichols Machine Company, 
upon which the machine company had defaulted. A new 
contract for the same work was executed, and the machine 
company furnished the bond of the Empire State Surety 
Company to ensure performance. Nothing was said to 
the surety company about the previous contract or default. 
The machine company defaulted on the second contract. 
Is the surety company liable for the damage ? 

Damon v. Surety Co., 161 App. Div. 875, 146 
N. Y. Supp. 996. 

697. Subrogation — ^Loss of collateral. — ^White desired to 
secure to Butler the payment of a certain annuity, and 
gave an assignment of two vessels, and the bond of Capel. 
Butler failed to file his assignments so as to register the 
vessels in his name, and White, taking advantage of that 
fact, sold the vessels and appropriated the proceeds. Can 
Butler recover from Capel on the bond, and how much? 

Capel V. Butler, 2 Sim. & S. (Bug.) 457. 

What is meant by subrogation t 

698. Notice. — Mechanics Bank employed Joseph Conk- 
ling as bookkeeper at a salary of $400, and received a bond 
recitbsg the appointment as bookkeeper and covenanting 
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that Conkling would faithfully fulfill the duties and trusts 
eomniitted to him as bookkeeper and also the duties of any 
other office relating to the business which may be assigned 
to him. Later he was appointed receiving teller and em- 
bezzled $2,700. Is the bondsman liable! 

National Mechanics Banking Assoc, v. Conkling, 
90 N. Y. 116. 

Was notice of the appointment as teller necessary in order to 
hold the bondman t 

599. Discharge of surety — ^By alteration? — Graves, while 
in French's employ, collected some $3,700 which he owed 
to French, less his charges for collection. He was unable 
to pay and, to obtain two years time, he executed an 
agreement to repay $3,000 and also executed a bond with 
Fischer as surety to that effect. Afterwards, on delivering 
the agreement to French, in the absence of Fischer, some 
dispute arose about the exact amount, and the agreement 
was changed to read ** $3,700 subject to charges.'* Is 
Fischer liable on his bond? 

French v. Graves, 50 App. Div. 522, 64 N. T. 
Supp. 74. 

600. Discharge of surety — ^Deviation from contract. 
— ^Peabody and others were interested in the Yetman Trans- 
mitting Typewriter Company, which was in need of funds 
for the prosecution of its business. An agreement was 
entered into signed by Peabody and others, and by the 
typewriter company and the Guardian Trust Comi)any, 
by which the trust company agreed to lend such sums as 
might be required by the typewriter company up to $80,000, 
and the typewriter company agreed to give its negotiable 
notes to its own order, endorsed by it. Peabody and others 
guaranteed payment on these notes. Loans were made but 
non-negotiable notes given. Can the trust company recover 
a loss from Peabody? 

Guardian Trust Co. v. Peabody, 122 App. Div. 
648, 107 N. T. Supp. 515 [aff. 195 N. Y. 544]. 

Is the deviation of a material character? Whyt 
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601. Co-sureties — Oontribution. — ^National Surety Com- 
pany gave a bond for $2,000 for the faithful performance 
by Ellenbogen of his duties as City Marshal. Prior thereto, 
Di Marsico had given a similar bond. Neither bondsman 
knew of the other bond. The surety company was com- 
pelled to pay $508 for a defalcation of the marshal. Can 
the surety company sue Di Marsico for any part of the 
loss? 

National Surety Co. v. Di Marsico, 55 Misc. 302, 
105 N. Y. Supp. 272. 

What is meant by the equity of contribution t Is notice 
necessary t 

602. Mason and his wife executed a mortgage to secure 
payment of a debt for which the wife alone was liable, 
and they guaranteed payment of the bond. The wife en- 
tered into copartnership with one Brown and the firm 
assumed this debt, and paid part of it when due and gave 
their notes for the balance. This note was unpaid. Can 
Mr. Mason be held on the >ond and mortgage? Is there 
any valid reason whereby he may claim to be discharged!. 

Brown v. Mason, 55 App. Div. 395, 66 N. Y. Supp. 
917. 



NEGOTIABLE INSTRUMENTS 

NOTE : AFTER DISCUSSION OF GASES, CONSULT UNIFOBM NEGO- 
TIABLE INSTRUMENTS LAW, SOME OF WHOSE PROVISIONS 
OVERRULE COMMON LAW DECISIONS 

603. Form and interpretatioiL — Hookey was indebted to 
the Pennsylvania Cement Company and gave it the follow- 
ing instrument: 

"New York, Oct. 18, 1910. 
*'Four months after date I promise to pay 
$1,044.71 at 23rd Ward Bank. Value received. 

' ' ( Signed. ) Wm. T. Hookey. ' ' 

The Pennsylvania Cement Company indbrsef the instru- 
ment and delivered it to Taylor Company for value before 
maturity. Upon maturity, the note was duly presented 
for payment, and not paid, and due notice was given to the 
Pennsylvania Cement Company. Is the latter liable to the 
Taylor Company upon its indorsement ? 

Hilbom v. Penn. Cement Co., 145 App. Div. 442, 

129 N. Y. Supp. 957. ^ ^,^^^i y4_,; , -^-^^^ 

Was the instrument negotiable? '* 'i/^^, 

604. Form. — ^Addison Smith executed and delivered to 
Eliza Smith a note in this form : 

"May 1, 1910. 
* * I promise to pay to the Estate of Eliza Smith 
Five Hundred Dollars upon her death. 

*' Addison Smith." 

Is this a negotiable instrument? Analyze its elements. 
Kerr v. Smith, 156 App. Div. 807, 142 N. Y. 
Supp. 57. 

178 
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605. Certificate of deposit — ^David Fish deposited with 
the People's Safe Deposit Company the stun of $601 and 
received a certificate of deposit, signed by the company, 
reciting the deposit and promising to pay the sum of $601 
to the order of David Fish, in current bank notes, on the 
return of the certificate, with interest. Fish indorsed his 
name thereon and transferred the certificate to Pardee. 
The People's Safe Deposit Company failed. Is Fish liable 
as the indorser of a negotiable instrument ? 

Pardee v. Fish, 60 N. Y. 265. 

606. Indianapolis, Bloomington & Western Railway 
Company executed certain negotiable bonds, with interest 
coupons attached. The form of the coupon was as follows : 

*'The Indianapolis, Bloomington and Western 
Railway Co. will pay the bearer, at its agency in 
the city of New York, $35 in gold coin, on the 1st 
day of April, 1871, for semi-annual interest on 
bond No. 801. 

*'A. P. Lewis, Secretary.*^ 

The National Bank of Newport owned Bond No. 801, 
and on March 31, 1871, detached the above coupon and 
sent it by express to New York. On that day, the coupon 
was stolen and purchased by Evertson, who paid value 
and knew nothing of the theft. Both the bank and Evert- i ^^^ 
son claim the $35 on this coupon. Who is entitled to it ? • Ju^ 
Evertson v. National Bank, 66 N. Y. 14. r:,-^ ^^^"^^- 
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607. The First National Bank held a United States 
Treasury note dated July 15, 1865, in the following form : 

''$1,000. 
''Three years after date the United States 
promise to pay to the order of 

one thousand dollars. 
*' (Signed by the proper oflScers of the 
treasury with the treasury seal.) '* 
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On the back was printed : 

*'At maturity convertible, at the option of the 
holder, into bonds, redeemable at the pleasure of the 
government, at any time after five yars, and payable 
twenty years from July 15, 1868.'' 

The bank, on May 22, 1868, indorsed the note and sent 
it by American Express Company to Washington for re- 
demption. The note was stolen, and the indorsement 
obliterated, and then it was purchased by defendant in 
good faith for value before maturity. The plaintiff, as 
assignee of the First National Bank, claims the proceeds 
of the note. Who is entitled thereto? 

Dinsmore v. Duncan, 57 N. Y. 573. 

608. Hunter gave McLeod a note, dated and signed, in 
the following form: 

"I promise to pay to the order of A. A. McLeod 
$2,000 at his office, N. Y. City." 

Is this a negotiable instrument, and when is it duet 
McLeod V. Hunter, 29 Misc. 558, 61 N. Y. Supp. 73. 

609. Indonement without reconne. — ^Leavitt made a 
note payable to the order of Putnam, eight months after 
its date. A few days after maturity, Putnam indorsed 
it: *'Pay the within to A. Thacher, Putnam." Thacher 
indorsed, without recourse, and delivered it to the American 
Exchange Bank, who immediately sued Putnam on his 
indorsement. Can the bank recover t 

Leavitt v. Putnam, 3 N. Y. 494. 

610. Fictitious payee. — Shipman, a lawyer, had in his 
employ as manager of his real estate department another 
lawyer, named Bedell. Bedell filled out a check to the 
order of a purely fictitious person, drawn on the Bank of 
New York, where Shipman had deposits and presented it to 
Shipman for signature, representing that it was needed in 
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some real estate transaction. Shipman believed the payee 
was a real person and, in good faith, signed the check. 
Bedell then endorsed the name of the payee and had the 
check cashed by the Bank of New York. Can Shipman jre- y^ 
cover this money from the bank? Vt^. 'i^ ^^-^ ^ ^f'Tth^ 
Shipman v. Bank, 126 N. Y. 318.'*, T' . "^ , A.. 

611. Time of presentment. — ^Altman drew his check to 
the order of Holbrook, under such circumstances as to 
make it legally impossible for Holbrook to enforce it. Alt- 
man kept the check for fourteen months after its date, and 
then delivered it to Holbrook. Holbrook immediately en- 
dorsed it and delivered it to the Marine Bank for value, 
the bank having no notice of the circumstances surround- 
ing its making. Altman refuses to make good the check. 
Can the bank show that they acquired it within a reason- 
able time after its issuance, and that it -^as not issued on ^ 
the day of its date? " ^ ■'< ^^>^^^ ^ {./. 

Cowing V. Altman, 71 N. Y. 435. c^^' " '*' 

What is a reasonable time for the presentment of a negotiable 
instrument t 

Bailed note. — See Case 232. 

612. Draft drawn in blank.— Webb drew a draft on 0. B. 
Howe & Co., to his own order, payable in ninety days, leav- 
ing the amount blank. He applied to Howe & Co. to accept 
this draft for his accommodation, as he wanted to obtain 
a sum not exceeding $1,000. Howe & Co. wrote their ac- 
ceptance on the draft and delivered it to Webb, with di- 
rections to fill in the amount at $1,000 or less. Webb filled 
it in as $1,200 and negotiated it to the New York Exchange 
Bank, a bona fide purchaser before maturity. CaU] th^-^i, 
bank recover from Howe & Co. and if so, how much? ' ^ 

Van Duzer v» Howe, 21 N. Y. 531. 

613. Stolen bonds. — The Vicksburg, Shreveport & Texas 
Bailroad Company made certain bonds, dated September 
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1, 1857, and professing to bind the company to pay to bearer 
either the sum of £225 if by an indorsement of its presi- 
dent the bonds were made payable in London, or the sum 
of $1,000 if by such indorsement the bonds were made pay- 
able in New York. There was printed on the bonds an en- 
dorsement making them *' payable in .^' The Presi- 
dent of the company signed a number of these indorse- 
ments, leaving the place of payment blank. The bonds 
were never issued, but were stolen from the company's safe. 
They came into the hands of one Scranton, who took them 
— ^for value, before maturity, and without notice of the 
theft, but the place of payment was still blank. Has Scran>) 
ton the right to fill this blank and recover on the bonds f 'f . 
Ledwich v. McKim, 53 N. Y. 307. 

614. Notes in blanb— Theft. — Teague signed thirteen 
promissory notes, leaving the amount and name of the 
payee blank. These notes remained on his desk in his ofSce, 
from which they were stolen by one Kiroack, who filled in 
certain amounts, his own name as payee, and indorsed and 
negotiated the notes before maturity, for value, to Holz- 
man, Cohen & Co., who had no notice of the theft. May ^n 
Holzman, Cohen & Co. recover on the notes from Teague ? ^:, 
Holzman, Cohen & Co. v. Teague, 172 App. Div. 
75, 158 N. Y. Supp. 211. 

616. Ridgway was a clerk in the oflSce of Paige, who 
was a director of the North River Bank. The bank had 
extensive dealings with Paige, and the president of the 
bank asked Ridgway to make a promissory note to the 
bank for $1,500. Ridgway at first refused but was told 
by the president that the bank wanted the note and that 
he, Ridgway, would not be liable on it. All of this was by 
word of mouth. Ridgway then made and delivered the 
note to the bank. Can he, in an action by the bank against 
him, prove the conversation, and can the bank recover? 
Higgins V. Ridgway, 153 N. Y. 130. 

Suppose the note had passed into the hands of a bona fide pur- 
chaser before maturity, would the result have been the samef 
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616. Mabel Love appointed Johnston as her agent to 
carry on a lumber business for her. In the course of the 
business, Johnston gave a note as follows: 

''$201.93 Buffalo, N. Y., May 3, 1895. 

'*Two months after date, I promise to pay to the 
order of Eice-Blake Lumber Co. two hundred one and 
93/100 dollars. 

** (signed) J. "W. Johnston, Agent.-^' 



The lumber company did not know that Johnston was agent 
for Mabel Love. Who is liable on this note? 

Bank v. Love, 13 App. Div. 561, 43 N. T. Supp. 
812. 

617. Miss Allen signed and delivered her promissory 
note in writing, whereby she promised to pay to the order 
of the Jamestown Business College Ninety DoUars one 
year after its date. The note was not paid when due and 
she is sued thereon by the College. Can she prove in her 
defense that at the time the note was delivered there was 
an oral agreement that she was to be released from the 
note if she did not take any instruction at the College t^. 
Jamestown Business College v. Allen, 172 N. Y. 
292. 

818. Stuetzer held a promissory note in this form: 

** $1,100. WaUis Iron Works. 

'* Jersey City, Jan. 20, 1893. 
*' Three months after date, we promise to pay to the 
order of H. Stuetzer & Co., Eleven Hundred Dollars 
at the First National Bank of Jersey City, value re- 
ceived. 

''William T. Wallis^ President. 
''George T. Smith, Treasurer. '* 

Stuetzer discounted the note at the First National Bank, 
which took it on the faith of his indorsement and without 
knowledge as to whose primary obligation it was. The 
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bank now sues Wallis and Smith personally. Can they . 
show that they signed the note as officers of the Wallis 
Iron Works, and hence are not personally liable? 

Suppose Stuetzer had retained the note and sued them 
personally ? 

First Natl. Bank v. Wallis, 150 N. Y. 455. 

619. Oulick owed Wilkin $2,000 and gave him this 
paper: / v^, / r^v ^'^'r^- r ^y ^ j^, J</ ^ ^r^^^^ 

'*To Harrison Shannon: You will please pay to the 
order of Wilkin $2,000 and deduct the same from my 
share of the profits of our partnership business, three 
months after date. 

/ ^ . ., ''L. A. Gulicf 

The paper was presented to Shannon, who was a partner 
of Gulick, and Shannon wrote upon it: ''Accepted, H. 
Shannon. ' ' Can the holder of this instrument sue Shannon 
upon it, and if so, under what circumstances? 
Hunger v. Shannon, 61 N. Y. 251. 

620. Scharen's mother had died, leaving a will by which 
he was to receive certain legacies, and appointing Adam 
Simon as executor. 

"New York, Feb. 26, 1877. 
"Mr. Adam Simon, executor, will please pay to Jo- 
hannes Schmittler or his order, on the 1st of July, 
1879, the sum of $900 with interest, and charge the 
amount against me and out of my mother's estate. 

"William J. Scharen." 

The paper was presented to Simon, and he wrote across 
it: "Accept, Adam Simon, executor.'* 

Is Simon personally liable on this acceptance? Would 
he be liable if he could show that Scharen's interest in the 
estate did not amount to $900? 

Schmittler v. Simon, 101 N. Y. 554. 
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l^y PresiLinption tliat holder is holder in due course. — 
Lee made two promissory notes, each for $200 to the order 
of General Metals Manufacturing Company. Cook, the 
president of the company, represented to Lee that the com- 
pany had on hand, ready for shipment, certain tools and 
dies, for sale to Lee. On these representations, Lee made 
his notes. Hurst, who was a brother-in-law of Cook, bought 
the notes, ten days before they were due, by paying the 
face amount. He knew nothing of the facts surrounding 
their inception and relied on Cook's statement that the 
notes were valid. Lee, when sued on the notes by Hurst, 
proves that the tools and dies were not on hand ready for 
shipment to him and were never shipped. Judgment for 
whom? }-' ' ^^ ** '■ ^^ ' * ^ '^^^ ^i^ti ^ . 

Hurst V. Lee, 143 A^pp. Div. 614, 127 N. T. Supp. 

104-0 ^' < J 

$22a Henderson procurecl from Diefendorf, by fraud 
an^'^misrepresentation, eight promissory notes, payable to 
Henderson or bearer, due from three to twelve months from 
date. Two of these notes were purchased by the Cana- 
joharie National Bank, before maturity, at its banking of- 
fice, two hundred miles from the place where the notes 
were made. Henderson was a perfect stranger to the Bank, 
did not haggle about the terms, and sold the notes at a 
discount, netting the bank about 18% profit. The bank 
knew Diefendorf, that he was a farmer of small means and 
had never discounted any paper with the bank. The bank 
made no inquiry regarding the inception of the notes and 
asked no questions regarding the residence or responsibility 
of the seller. Can the bank collect from Diefendorf? 
Bank v. Diefendorf, 123 N. Y. 191. 

623. Who is holder in due course? — The Davis Sewing 
Machine Company authorized its president and treasurer 
to make and negotiate ten promissory notes for $1000 each. 
The notes were printed, leaving blanks for payee, and the 
signature of both president and treasurer, opposite the 
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printed title of their respective offices. Three of the notes 
were signed by both officers, but seven were signed only by 
treasurer. The name of the payee was blank in all. The 
President took the ten notes and transferred them to the 
National Trust Company for a loan of $10,000 to the Se- 
curity Bank, in which the president was interested. Can 
the National Trust Company enforce any of these notes? 
Davis Sewing Macl^ne Co. v. Best, 105 N. Y. 59. 

624. Whitney made his check to the order of Reed, bear- 
ing date September 7, 1903. Afterwards, Reed altered the 
date to September 3rd, the fact of alteration being ap- 
parent on the face of the instrument, and thus altered 
cashed it with Elias. Can Elias hold Whitney on this 
check? 

Elias V. Whitney, 50 Misc. 326, 98 N. Y. Supp. 667. 

626. Who Ib holder in due course? — In 1871, Sarah 
Evans made her promissory note to the order of Thomas 
Evans for $750, payable $200 each year commencing March 
1, 1873. In 1872 Thomas Evans transferred the note by 
indorsement and guaranty to John Owen. John Owen in 
1878 agreed to sell the note to George for $850, which 
George paid, but John Owen refused to deliver the note 
to him, and sold it to James. James now sues the guar- 
antor, Thomas Evans. Can the defendant prove that the 
prior owner, John Owen, had sold the note to George? 
Owen v. Evans, 134 N. Y. 514. ^ i^tArfuA..- 

626. In 1876 the Northampton National Bank owned 
two $1,000 second mortgage negotiable bonds of the Ohio 
& Mississippi Railroad Company, principal due in 1911, 
interest due every six months, the principal to become due 
if interest was unpaid. The bonds were stolen from the 
bank in 1876. Defaults in payment of interest occurred 
thereafter in 1877, 1878 and 1879 and a foreclosure was 
commenced. In 1881, Kidder & Co. purchased these two 
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bonds in the market for value without notice of the theft. 
Who is entitled to the bonds? • ^t\J/^J^ 

Bank v. Kidder, 106 N. Y. 221. 

627. Successor to holder in due course. — Mason made 
three promissory notes to the Horan-Marshall Company, 
and was induced to give them by the false and fraudulent 
representations of the payee. The company indorsed the 
notes to its president, Horan, and he indorsed them to his 
bank, before maturity, his bank giving full value. The 
notes were not paid when due, and the bank retransf erred 
them to Horan. Is the defense of fraud available against 
Horan whether he knew of it or not? 

Horan v. Mason, 141 App. Div. 89, 125 N. Y. Supp. 
668. 

628. Peterson made his promissory note, for $2,167, 
payable to his own order four months after date. He en- 
dorsed the note in blank and gave it to Fowler, to have it 
discounted and the proceeds returned to Peterson. Fowler 
delivered it for a similar purpose to Phillips. Phillips in- 
dorsed it in blank and delivered it to Alton, but Alton 
parted with no value for it. Peterson never received any- 
thing for the note. Can Alton enforce the note against 
Peterson ? 

Peterson v. Alton, 162 App. Div. 21, 147 N. Y. 
Supp. 280. 

629. When is value given? — The Santa Maria Sugar 
Company made its note to the order of American Hoist 
& Derrick Company for $2,340, payable August 30, 1911. 
This note was given as the purchase price of a certain 
crane. On March 29, 1911, the derrick company discounted 
this note with its bank, the Merchant's National, who placed 
the amount to the credit of the derrick company in its 
deposit account. After this and until the due date, there 
was always on deposit to the credit of the derrick com- 
pany more than the amount of the note, although with- 
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drawals and deposits were made from time to time. Im- 
mediately after the discount, the credit balance was $22,000. 
Up to April 26th deposits totaled $129,000 and withdrawals 
totaled $110,000. On April 26th, the sugar company, by 
letter, notified the bank that the note was invalid because 
the crane had not been properly delivered. Can the bank 
recover on the note, assuming that the note was issued with- 
out consideration? 

Bank v. Sugar Co., 162 App. Div. 248, 147 N. T. 
Supp. 498. 

630. Liabilities of parties. — Home Furnishing Co. make 
a note to order of National Publishing Co. There was no 
such company but Jones did business under that name. 
Defendant when sued on the notes claim that payee is 
fictitious. Judgment for whom and why? 

Jones V. Home Furnishing Co., 9 App. Div. 103, 
41 N. Y. Supp. 71. 

631. Acceptor. — ^Plaintiff, a merchant in Panama, had A .KE. 
an agent in Nicaragua named Bunnels. Runnels drew 

a draft on Morris in New York for $1,000, payable to order 
of plaintiff 90 days after sight. This was presented to  
Morris and accepted but not paid. Morris sets up a de- <^ 
tense that Runnels never owed this money to plaintiff. Is 
the defense good ? ^ Y* 

Hueertemotti r. Morris, 101 N. Y. 63. 

632. Drawee— bank. — Plaintiff was a private banker. 
Defendant received and cashed a check signed Eleanor 
Bergstrom, drawn on plaintiff to order of defendant, for 
$300. Plaintiff paid the check, but afterwards discovered 
the forgery and sued hotel. May he recover the money? 

Bergstrom v. IJitz Carlton Restaurant, 171 App. 
Div. 776, 157 N. Y. Supp. 959. 

633. Presentment for payment. — ^Lamkin made a note to 
the order of Reed, and Spear indorsed it before delivery. 
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The note was due in installments but was not payable at 
any specified place. A few days before maturity of one 
of the installments, Lamkin died and no administrator or 
executor had been appointed when it matured. No pre- 
sentment was made and no notice of dishonor given. Can 

the indorser be held ? _ 

Eeed v. Spear, 107 App. Div. 144, 94 N. Y. Supp. 
1007. 

684. The firm of Bassett, Beecher & Co. made their 
promissory note and William indorsed it. The note was 
not made payable at any specified place. Prior to ma- 
turity, the firm was adjudicated bankrupt. When the 
note fell due, it was presented to one of the firm, protested, 
and notice given to William. Is he liable? 
Gates V. Beecher, 60 N. Y. 518. 

Suppose the makers were not co-partners f 

635. Notice of dishonor. — ^Sullivan was President of the 
Union Bank, and Buttling, Tompkins, Straeser and others 
were directors and stockholders. Among the assets of the 
bank was a note of $175,000, owed by Orr Contracting Com- 
pany, an insolvent concern. The directors decided that 
this bad note should be replaced by a good one, and all 
agreed to make such a new note and to pay it when due, 
unless the Orr note was collected. Accordingly Sullivan 
made the note to the order of the bank and the directors 
indorsed it. Upon maturity it was not paid, and no notice 
of dishonor was given to the indorsing directors. Are they 
liable? UbO , a^ti ^Y^^hA.>\ 

(Union Bank v. Sullivan, 214 N. Y. 332. 

686. Notice of dishonor. — The Kutland & Burlington 
Bailroad Company, by its president, FoUett, and its treas- 
urer, Henshaw, made a note for $1,000 to the or&er of 
Shuler, who indorsed it and transferred it to Hodges. 
Upon maturity it was not paid, and the holder sent a no- 
tice of dishonor to Shuler, giving the correct date, amount, 
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due date of the note, and the fact that it was made payable 

to Shuler, but incorrectly stating that it was made by 

"Henshaw, Treasurer." Is Shuler released t //^ 

Hodges V. Shuler, 22 N. Y. 114. ,-?J 
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CtT. Time of notice. — ^Vincent was indorser on a note 
held by Hirt, due on May 2d, and payable at West Side 
Bank. Hirt deposited it for collection in his own bank, 
and his bank presented it for payment on May 2d at the 
West Side Bank, where payment was refused. On May 
4th Vincent was notified of dishonor by receiving at his 
home a notice of protest, personally handed to him. Vin* 
cent and Hirt both reside in New York City. Is the former 
liable on the note t 

Hirt V. Vincent, 9 Misc. 87, 29 N. Y. Supp. 61. 

83t. ITotioe to varions indorsera. — Taylor was indorser 
on a bill accepted by St. John. Both Taylor and St. John 
resided and had their ofSces in New York City. The West 
River Bank of Jamaica, Vermont, became the holder of the 
draft, and indorsed it and sent it to the Eliot Bank of 
Boston for collection. The Eliot Bank indorsed it and 
delivered it to the Nassau Bank, New York. The draft 
was payable on December 24th, and it was presented on 
that date and not paid. December 25th was a legal holi- 
day. On December 26th notice of protest was sent to the 
Eliot Bank by mail. It was received by them on the 27th 
and at once mailed notice to West River Bank, which re- 
ceived it on the 29th. By next mail on the 29th the West 
River Bank sent notice to Taylor. Is he liable? 

West River Bank v. Taylor, 34 N. Y. 128. 

639. Liability of indorser — ^Sec, 116 of Negotiable In- 
strument Law. — Kunhardt & Co. drew their check on Com 
Exchange Bank, where they were depositors, to the orderi 
of Ives for $19,000. The check was deposited by Brown, 
apparently indorsed by Ives, in Brown's bank, the Nassau 
Bank. The Nassau Bank presented it to the Com ^Exchange 
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and received payment. Later, it is discovered that the 
indorsement of Ives is a forgery. What are the rights 
of the parties? 

Com Exchange Bank v. Nassau Bank, 91 N. Y. 74. 

640. Lennon became a holder in due course of a note 
apparently made by Town and bearing an indorsement of 
the payee and an indorsement of Grauer. When Grauer 
is sued, he seeks to prove that the signature of the maker 
is a forgery. May he do so? ^^IC , Ji ^l^J'^ ^"^^ ""^ 

Lennon v. Grauer, 159 N. T. 433. ?  i^ " ^/ ' 

Is there an estoppel here? 






641. Usury. — ^Bamet Cohen made his promissory note 
for $500 to the order of himself. He indorsed it and 
before delivery WoUowitz also indorsed it. It was de- 
livered to Hormack on an agreement involving usury. Hor- 
mack negotiated it to Horowitz, a holder in due course. 
When the indorser, Wollowitz, is sued, he defends on the 
ground of the usurious inception of the note. May Horo- 
witz recover from him? ^ -^ - 

Horowitz V. Wollowitz, 59 Misc. 520, 110 N. T. 
Supp. 972. 

Is usury a real defense? 

What is the difference between a personal defense and a real 
defense? 

642. Myer Strasburger Co. made its note to the Co- 
lumbia Bank, and had the same indorsed in this order by 
Hangley, Sam Strasburger and Sarah Strasburger. The 
three indorsers were officers and stockholders of the maker 
corporation. Upon maturity the corporation failed to pay 
the note, and Sarah Strasburger paid it. She sues Hang- 
ley as a prior indorser for the full amount. May he show 
an agreement among the indorsers that they were to con- 
tribute equally? 'J^^* 

Strasburger v. Strasburger, 167 App. Div. 198, 152 
N. Y. Supp. 757. 
Was there an equity of contribution t 
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643. Presentment for payment — hA to maker. — ^Place 
made a promissory note to the order of Bussel, payable one 
month after date, at the Hanover National Bank, New York 
City. Bussel negotiated the note to Hills. The note was 
not presented to the bank when due, although Plaee had 
funds there to meet it. Hills now sues on. the npte^ Can 

Hills V. Place, 48 N.' Y. 520. ^ " ^Jt-v^j . 



he recover? 



644. As to indorser. — ^Blank made a note payable on a 
certain day, at his residence. The note came to the Colum- 
bia National Bank, a holder in due course, indorsed by 
Savage. On the due date the cashier of the bank called up 
the maker on the telephone, demanded payment and pay- 
ment was refused. Notice of dishonor was duly given /to 
Savage. Is he liable ? - * 

Gilpin V. Savage, 201 N. T. 167. 

646. Discharge — Sec. 200 of Neg. Inst. LawH-Fayment. 

— ^National Brewing Company was indebted to First Na- 
tional Bank on a promissory note. Prior to maturity the 
National Brewing Company was consolidated with the Utica 
Brewing Company to form the Utica National Brewing 
Company. When the note matured, a new note was given 
by the National Brewing Company. The intention of the 
parties was to extend the time of payment of the old note. 
Is the Utica National Brewing Company liable on this ol<J ' / 

note? ^>\^'y ' -;^;.,./'A.r •'" ^^'-^ '*'^ "^"'^ 

Matter of Utica Natl. Brewing Co., 154 N. T. 268. 

646. Brooks indorsed a promissory note and negoti- 
ated it to Quincy, who likewise indorsed it and negotiated 
it to the Twelfth Ward Bank. When the note became due 
it was duly protested and due notice given to all indorsers. 
Quincy paid the amount of the note to the bank, and the 
bank now sues Brooks. He claims that the instrument has 
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been discharged by payment, and further that the plaintiff 
is not the proper party to sne. Discuss these defenses. 

Twelfth Ward Bank v. Brooks, 63 App. Div. 220. ' ./ 
71 N. Y. Supp. 388. ^:C^^^^ 

647. Kress made a note payable April 11, 1868, to the 
order of Doubleday. About the time the note fell due Mil- 
ler, Doubleday's son-in-law, told her that Kress wanted to 

pay the interest and renew the note for one year. Double- * J^ 

day accordingly gave Miller the note for that purpose. '"^^ 

Kress called on Miller and paid the note, upon receipt of Jrjt 

the instrument. Miller absconded with the mpney. jCjpi .^"tX.,^ 
Doubleday recover from Kress? /^'^^'i/^^'-^'' ^^^'''\\^j^c^^ ^/^^ ^^^' 
Doubleday v. Kress, 50 N. it.AliSiC^i , f /, ..,-^^/ ^^, 

648. Hardenbrook made a note to Lope'r, and Loper 
voluntarily canceled the note and surrendered it to Har- 
denbrook. Can Loper now sue Hardenbrook on the note? ^^ . 

Larkin v. Hardenbrook, 90 N. Y. 333. 

649. Effect upon endorser of discharge of maker. — ^Zieg- 
fried was the holder of a promissory note, made by Geitz- 
haltz and indorsed by Stein. Prior to maturity Ziegfried 

gave Geitzhaltz a general release from all claims whatso- K^^^ 
ever. May Ziegfried recover from the indorser Stein ?-^ 
Ziegfried v. Stein, 151 St. Rep. 900, 117 N. Y. 
Supp. 900. 

660. Greenberg held certain notes of the Gingold Realty 
Company, indorsed by Goldstein. After maturity, the Gin- 
gold Realty Company gave certificate for $1,000 in part 
payment, and new notes for the balance. The new notes 
not being paid, may the holder recover from the indorser 
on the old notes ? / -^ 

Greenberg v. Ginsberg, 82 Misc. 415, 143 N. Y. 
Supp. 1017. 

651. Bertha Caminez indorsed several notes of a corpo- 
ration, to the order of Baston Furniture Company. There- 
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after the maker went into bankraptcy and made a com- 
position with its creditors and was discharged. The Easton 
Furniture Company filed and proved its claim in bank- 
ruptcy and accepted its share on the composition. May it ,, 
hold Bertha Canjinez on her indorsement for the balance? ^J/ 
Easton Furniture Co. v. Caminez, 146 App. Div. 
436, 131 N. Y. Supp. 157. 

662. Smith made his note payable to the order of Flint. 
After delivery Flint obliterated the words ''to the order 
of" and added ''or bearer.'' Is the maker released? L^^^ , 
Booth V, Powers, 56 N. Y. 22. 



CHECKS 

653. Failure of drawee bank. — ^At 8 P. M. on Saturday, 
Aug. 8th, Levy gave his check for $77 to Murphy, drawn 
on the Murray Hill Bank. Murphy, on Monday, Aug. 10th, 
gave the check to the Knickerbocker Ice Co. On Tuesday, 
August 11th, at 11 P. M. the Murray Hill Bank failed. 
The check was presented on August 12th. Defendant had 
sufficient funds to meet the check at the time of the bank 
failure. On Aug. 12th Levy said to Murphy: ''That check , ., 
will be coming back. Take it up for me and I will pay ] c..*^ *'" 
you." Would Levy be liable on this promise? \^ V/.<^'*^^)1J> 

Murphy V. Levy, 23 Misc. 147, 50 N. Y. Sui)p. 682. \^ >.^^^ 

654. Smith gave his note to Wise, payable 4 months 
after August 11th, 1910, at Farmers and Merchants Bank, 
Watkins, N. Y. Baldwin's bank became holder in due 

course and before maturity sent the note to the Watkins \ 

bank ''for collection and remittance. '* On Dec. 19, 1910, .^ - } 

seven days after maturity, Watkins' banks suspended, not \ .; \V 
having remitted for note. Smith at all times had suffi- 
cient funds to meet it. Is Smith liable on this note? '^t '^ 
Baldwin's Bank v. Smith, 215 N. Y. 76. /. 
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666. The Continental Life Insurance Co. drew its check 
on the U. S. Trust Co. for $7,820.67 and delivered same 
to Betsy Merrill in California ; she was beneficiary upon a 
policy on the life of A. C. Merrill. The insurance com- 
pany then had more than $21,000 in the trust company. 
Before the check was presented, the insurance company 
failed and the receiver withdrew all the money. Merrill 
claims a preference on this fund to the extent of $7,820.67 
over all other general creditors. Was the check equivalent 
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to an equitable assignment to her out of this special fund, 
or would she, because of her delay, be obliged tQ take her 
place with other general creditors! -' ' .^^Lv-j *,' -^^ZSL ^^.--u / 
Atty. Genl. v. Contl. Ins. Co., 71 N. Y. 325. 'v><^ ^^^^ 

666. On May 27th Campbell received a check from Peats 
drawn upon a firm of bankers in Chicago. Campbell de- 
posited the check in his bank. Home Bank, of New York 
City, on Monday, the 29th, the next business day. The 
check was not presented in Chicago until five days later, 
on June 3d, and could have been presented on May 31st. 
On the morning of June 3d the bankers failed, before the 
check was presented. Plaintiff had sufficient money to meet ^ jj 
the check. Who stands the loss? ^ ^. f'^*.:^^^^'^^^^ -^^ 
Martin (exec, of Campbell) v. Home Bank, 160 
N. Y. 190. 

> 

657. Kurzrok drew his check to the order of Schneidler 

for $600, and had the check certified by his bank, the Fed- 
eral Bank. Thereafter, he delivered the check, so certified, 
to Schneidler and Schneidler presented it in due time, but 
the bank had failed. Can Schneidler hold Kurzrok on the 
checkf (^ • >v-». .w (^' -K/i TiJlXXi W-^t^A^^c - 
^chlesinger v. Kurzrok, 94 N. Y. S. 442. ^ 

658. Suppose Schneidler had procured the check to be 
certified, would the decision be the same? ^''••**^5i^ijjf;^^^^" 

, , (S^allo y. ^klyn. Saviiigs Bk., 199 N. Y. m^"^ "' 

659. Payment after death. — Callahan drew a check on 
his bank, Rochester Trust Co., and delivered the same to 
the payee. Thereafter and before the check was paid, Cal- 
lahan died, but the bank paid the check without notice of 
his death. Can his administratrix recover this amount from 
the bank? ' : 

Glennan v. Rochester Trust Co., 209 N. Y. 12. 

660. Levine drew his check to the order of X, on the 
State Bank, where Levine had funds sufficient to meet it. 
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The Bank refused payment on the ground of insufficient 
funds. May X, the holder of the check, sue the Bank? '^^/^ 
May Levine sue, and what damage may he recover? «^ pC^-^^lSxj^ 
Levine v. State Bank, 80 Misc. 524, 141 N. Y.^vt/^'-^ ' 
Supp. 596. 



661. Certified check. — ^Lathrop was a depositor in the 
St. Nicholas Bank and drew certain checks to his own order 
and had them certified. Next day the bank failed and a 
receiver took possession. Lathrop claims priority over the 
general creditors to the amount of his certified checks. 
Is the claim valid? 

People V. St. Nicholas Bank, 77 Hun 159, 28 N. 
T. Supp. 407. 



INSURANCE 

662^ Nature of insurance. — Schwab owned a building 
in Newark on which Ease held a mortgage. The Hart- 
ford Fire Insurance Co. insured the building, making any 
loss payable to Kase. On November 20th Kase assigned 
the mortgage but not the insurance policy to Headley. On 
November 28th the premises were partly burned. There- 
after Kase assigned his policy to Headley. Suit is now 
brought against the insurance company by Kase in his 
own name for the use of Headley (i.e., the real plaintiff is 
Headley). Is the company liable f Why? 

Kase V. Hartford Fire Ins. Co., 58 N. J. Law R. 
34, 32 Atl. 1057. 

What is meant by a "personal contract" t 
Is assignment here the same as a novation t 

663. "ITberrima fides." — Proudfoot had an agent in 
Smyrna to consign to him in London a cargo of madder. 
This was bought and stowed on the ship on January 12th 
and the agent wrote a letter so stating on the same day. 
On January 19th another letter was dispatched with the 
shipping documents enclosed. On January 23d the ship 
sailed and was wrecked the same day. The agent, learning 
of the loss on the 24th, wrote to Proudfoot on the 26th, 
when the next mail steamer left for London. He wrote 
about the wreck instead of telegraphing so that Proudfoot 
would take out insurance before receiving knowledge of 
the disaster. Proudfoot did insure in good faith. May he 
recover the value of the policy from the insurance concern t 
Proudfoot V. Montefiore, L. R. 2 Q. B. (Eng. 1867) 
511. 

What is the real connotation of the phrase "utmost good fidth'^t 
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664. Direct damage— Proximate cause. — ^The Lynn Gas 
& Electric Co. insured its building and machinery against 
fire. Fire broke out in one part of the building, producing 
a short circuit in the wires connecting with machinery 
in another part of the premises where there was no con- 
flagration. This machinery was badly damaged owing to 
the short circuit. Would the insurance cover this lossf 

Lynn Gas & Electric Co. v. Meriden Fire Ins. Co., 
158 Mass. 570, 33 N. E. 690. 

If the fire w^is caused by negligemse, would a recovery be 
allowed f 

665. Indemnity— Measure of recovery. — Gwinn is in- 
sured against fire in seven different companies. From six 
of them he collects money equal to the full value of the 
loss. He now sues upon the seventh policy. Can he recover 
all or any part of the amount named in this policy! 

Williamsburg City I^re Ins. Co. v. Gwinn, 88 Ga. 
65, 13 S. E. 837. 

Would the six companies have any rights against the seventhf 
What is subrogation? 

Is there a relation of principal and surety between co-insurers, 
if each company believes itself to be the only insurer? 

666. Indemnity — ^Insurable interest. — The Reverend E. 
S. Sheppe took out a policy on his own life payable to Trin- 
ity College of Durham, N. C, a religious corporation of 
which he was a member and which was controlled by the 
Methodist Episcopal Church of N. C. Trinity College paid 
the premiums on the policy. Shortly afterward Sheppe 
died. Was the insurance company liable on the policy? 
Was this a wagering contract? Why? 

Trinity College v. Travelers Ins. Co., 113 N. C. 
244, 18 S. E. 175. 

Can A take out insurance on B's life without B's knowledge 
or consent? 

Did the college have an "insurable interest" in Sheppe's life? 
What is meant by "insurable interest"? 
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LIFE INSURANCE 

667. Insurable interest. — On July 28, 1853, the Ameri- 
can Mutual Life Insurance Company issued its iM)licy for 
$5,000 on the life of John L. Fish, insuring Bawls. In 
1850, Fish had become indebted on simple contract to Bawls 
for $9,675. In 1857 Fish died, having paid no part of the 
debt, and the debt being then barred by the Statute of 
Limitations. Can Bawls recover on the x)olicyf 

Bawls V. Insurance Co., 27 N. Y. 282. 

668. Buse procured a policy of life insurance for his 
benefit, on the life of Bugbee. After Bugbee's death, in 
a suit on the policy, Buse gave no evidence of any pecuniary 
interest or relationship to Bugbee. Can he recover? 

Buse V. Mutual Benefit Ins. Co., 23 N. Y. 516. 

669. Noyes procured a policy of insurance on his own 
life, payable to his estate, and later assigned the policy 
to St. John in consideration of a payment of $300. St. 
John had no insurable interest in Boyes' life. After Noyes* 
death, can St. John recover on the policy? 

St. John V. American Mutual Ins. Co., 13 N. Y. 31. 

670. Insurable interest. — Biggs, a stockholder in the 
Merchants Steamship Co., took out insurance upon its 
steamer ' * Falcon. ' ' The steamer was lost, but the insurance 
company claimed not to be liable on the policy because 
Biggs did not have an insurable interest. Can he recover? 

Biggs V. Commercial Mut. Ins. Co., 125 N. Y. 7, 
25 N. B. 1058. 

Did Riggs own a part of this ship? 

Does it make any difference whether he is or is not part owner? 

671. Mrs. Flynn takes out insurance on the life of her 
infant daughter. Has she an insurable interest therein, 
if the expenses of bringing up the child are in excess of 
the policy ? Can the policy be collected ? When, if ever, is 
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it legal to take out insurance upon another person's life 
without his or her knowledge? 

Flynn v. Prudential Ins. Co., 207 N. T. 315, 100 
N. E. 794. 

Would a wife have an insurable interest in the life of a help- 
less crippled husband whom she was obliged to support! 



FIBE INSURANCE 

672. Fire insurance — ^Insurable interest. — On January 
6, 1853, the New York Indemnity Insurance Company 
issued to Caldwell a policy of fire insurance on his build- 
ings. On the same day Caldwell assigned the policy to 
Fowler. A fire loss occurred on July 7, 1853. Fowler, 
on these facts, sues the insurance company. Can he re- 
cover f 

Fowler v. N. T. Indemnity Ins. Co., 26 N. T. 422. 

673. Mrs. Eohrbach owed her husband, John, $700, and 
gave him a writing, admitting this indebtedness and stating 
that it should be a lien on her property. She died, leaving 
practically nothing but two frame buildings, the title to 
which did not pass to her husband. He, however, insured 
the buildings in his own name against loss by fire, and 
when a fire loss occurred, he sued the insurance company. 
Can he recover? 

Eohrbach v. Germania Fire Ins. Co., 62 N. T. 47. 

674. Form.— The Trustees of the First Baptist Church 
procured from the defendant on July 21, 1845, a policy 
of fire insurance on the church building, to expire July 
21, 1846. During the year the parties agreed, verbally, 
that the insurance would be renewed from year to year by 
the defendant, without further notice, and that the Trustees 
would pay the premium therefor on demand. No demand 
was made for any further premium, and on September 10, 
1848, the church was destroyed by fire. The defendant 
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pleads the Statute of Frauds as a defense. Can the Trustees 
recover? 

Trustees v. Bklyn. Fire Ins. Co., 19 N. T. 305. 

676. George Howell procured a policy of insurance on 
his own life payable to his wife. It contained a clause pro- 
viding that the policy may be ccmtinued in force from time 
to time provided said assured paid annually, on or before 
July 15th, in each year the sum of $138.50. He paid his 
premiums punctually each year until July 15, 1862. On 
that morning he left his house in good health, intending 
to pay his premium, but at 10 o'clock in the morning and 
before payment was made, he was struck with apoplexy 
and paralysis and died on July 16, 1862. The premium 
was tendered to the company the day after the funeral. 
Can the beneficiary recover? 

Howell V. Knickerbocker Life Ins. Co., 44 N. 
Y. 276. 

676. Unintentional suicide see Case 191. 

677. Shipman, in 1897, procured a benefit certificate 
from the Protected Home Circle, a cooperative insurance 
society, insuring his life for the benefit, of his wife. At 
that time, neither the certificate nor the by-laws of the 
Circle contained any provision against suicide, but two 
months thereafter the by-laws were amended by adding a 
section to the effect that the benefit certificate should become 
void if the insured died by suicide, sane or insane, or by 
his own hand, sane or insane. Shipman died by suicide 
while sane. Can there be a recovery? 

Shipman v. Protected Home Circle, 174 N. T. 398. 

Suppose he had killed himself while insane, could there be a 
recovery? 

678. Armstrong insured the life of his wife for his own 
benefit, and then feloniously killed her. Can he or his 
estate recover on the policy? 

N. T. Mutual Life Ins, Co. v. Armstrong, 117 U. 
S. 591. 
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679. Stilwell took a policy of life insurance on his 
life, payable to his wife. A few months thereafter he sur- 
rendered the policy to the company and the same was can- 
celed, without the wife's knowledge. Upon his death his 
wife sues to reinstate the policy and to recover thereon. 
Can she succeed? 

Stilwell V. Mutual Life Ins. Co., 72 N. T. 385. 

680. Samuels took out three policies of life insurance 
on his own life, payable to certain relatives, as beneficiaries. 
In the policies, Samuels reserved the absolute right to 
change the beneficiary without the latter 's consent. There- 
after and when the policies had a cash surrender value, 
Samuels became bankrupt. His trustee in bankruptcy seeks 
to compel ^ surrender of the policies and a payment of 
the insurance to him. Can he do so? 

Cohen v. Samuels, 40 A. B. R. 384. 

681. An application for a life insurance x)olicy con- 
tained this clause: 

*'I hereby warrant and agree that during the period 
of one year following the date of issue of the policy, 
I will not engage in any of the following extra haz- 
ardous occupations or employments, including the 
business of retailing intoxicating liquors." 

Afterwards and within the year, the insured became owner 
of a 1/9 interest in a partnership doing a wholesale and 
retail liquor business. He did not physically participate 
in the business. Can the company avoid the policy? 

Eauber v. Mutual Life Ins. Co., 156 App. Div. 
446, 141 N. Y. Supp. 997. 

682. "TTberrima fides." — In applying for a life insurance 
policy Dwight was asked if he had engaged in the manu- 
facture or sale of beer, wine or other intoxicating liquors. 
He answered in the negative. After his death it was proved 
he had been in a hotel which had no bar and which did not 
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sell liquor to outsiders but did sell wine in bottles to guests 
in the house. 

Would this constitute a breach of warranty and avoid 
the policy! 

Dwight V. Qermania Life Ins. Co., 103 N. Y. 341. 

What is the rule of interpretation regarding insurance 
warranties t 

683. Innocent miflrepresentation. — Burritt in his appli- 
cation for insurance upon his house filled out a printed 
blank bearing a question regarding the existence of any 
buildings within ten yards of the premises. Burritt, with- 
out any intent to mislead or defraud, omitted to make men- 
tion of a cabinet shop, although he did mention five other 
buildings within this distance. Would this omission vitiate 
the policy! 

Burritt v. Saratoga Co., M. F. I. Co., 5 Hill (N. 
Y.) 188. 

684. Misrepresentation. — A person in applying for in* 
Burance is asked whether the property is incumbered and 
for what amount. He declares one mortgage ; in fact, how- 
ever, there are two. Will the policy be avoided! 

Towne v. Ins. Co., 7 Allen (Mass.) 51. 

685. If he answered merely that the property was in- 
cumbered, without stating the amount, and a policy is 
issued without further inquiry, would the policy be 
avoided! 

Nichols V. Insurance Co., 1 Allen (Mass.) 63. 

686. Philip Minch, and his wife Anna, and their Dr. 
Potter, represented to the insurance company that Anna 
was in sound health, and the insurance company issued 
a policy on the life of Anna, payable to Philip. Anna 
had an incurable cancer as both her husband and the doctor 
knew, and she died of that. The husband and doctor 
stated that she died of pneumonia and the company paid. 
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After ascertaining the truth the company sues to recover 
the money. Can it recover? 

National Life Ins. Co. v. Minch, 53 N. T. 144. 

687. Jarvis Patten procured a policy on his own life 
in favor of his wife Charlotte. After a failure to pay 
premium, the policy lapsed and was reinstated by the com- 
pany on the representation of Jarvis that he was in good 
health. After his death in an action on the policy the com- 
pany proved the falsity of the representation but did not 
prove that Jarvis knew it was false. Is the defense good? 

Patten v. Ins. Co., 70 Hun 200, 24 N. Y. Supp. 
269. 

688. In an application for a certificate in a benefit or- 
der, Birmingham stated that he did not drink habitually 
and was not addicted to the excessive or intemperate use 
of liquor. The application contained an agreement that 
if any of the answers were untrue, the policy would be 
avoided. After his death in an action on the policy, the 
defendant proved Birmingham had been arrested 14 times 
in a state of intoxication and spent 72 days in jail. Can 
his beneficiary recover? 

Shea V. Knights of Maccabees, 31 App. Div. 633, 
52 N. Y. Supp. 333. 

689. Intozioation — ^Life insnrance. — ^A policy of life in- 
surance was conditioned to be void if death *' should occur 
while the insured was or in consequence of his having 
been under the influence of intoxicating drink." 

Shader, the insured, dined with a convivial friend, both 
men indulging in liquor. The conversation was in regard 
to shooting. The friend bet he could hit Shader 's ear with- 
out hurting him otherwise. Shader said he could try **for 
ten cents." The friend's bullet killed Shader instantly. Is 
the life insurance company liable on the policy? 
Shader v. Assurance Co., 66 N. Y. 441. 

Was the intoxication of Shader the cause of his death? 
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690. Waiver or estoppel t — It was provided in a fire in- 
surance policy issued to Bedstrake upon his property in 
Salem that the taking out of additional insurance should 
render the policy void unless the consent of the insurance 
company were indorsed upon it. Redstrake procured ad- 
ditional insurance, took the policy to Hannah, the agent 
of the first company, and told him the facts. Subse- 
quently Redstrake called for the policy which, however, 
had been mislaid. Later Hannah returned it with the 
statement that '*it was all right.'* In fact, no indorse- 
ment had been made, but Redstrake did not look at the 
policy. 

Hannah died before the fire oecurred. Could Redstrake 
recover upon the first policy! 

Redstrake v. Cumberland Mut. Fire Ins. Co., 44 
N. J. Law 294. 

691. Duty to disclose? — Hallock pays a premium to 
Breck, the agent of the Commercial Insurance Co. The 
agent forwards the money and asks for a policy to be 
issued, after himself giving to Hallock a ''binder." Fire 
occurs before the policy is issued. Was it bad faith on 
the part of Hallock not to notify the insurance company 
of this fire before they issued the policy? 

Commercial Ins. Co. v. Hallock, 27 N. J. Law 645, 
72 Amer. Dec. 379. 

692. Difference between warranty and promissory repre- 
sentation. — ^Kimball applied to the Aetna Insurance Co. 
for a renewal of a policy upon an unoccupied house. The 
agent said that unless the house were occupied he could 
not renew the insurance without consulting the insurance 
company and stating all the facts, in which case he did 
not think the insurance company would insure it. Kimball 
promised that the house would be occupied, that he had 
a man in view as a tenant. The agent thereupon issued 
a renewal of the policy. The house remained unoccupied 
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and was burned. In the absence of fraud on his part conld 
Kimball recover insurance? 

Kimball v. Aetna Ins. Co., 9 Allen 540, 85 Amer. 
Dec. 786. 

Distingxdsh between warranty and promissory representation* 
Which is found in the present casef 

693. Description or warranty? — ^A fire insurance policy 
was issued to Burleigh upon certain personal property, 
which, according to a statement in the policy, was con- 
tained in a frame storehouse, detached at least one hun- 
dred feet, in a town in Vermont. Would the statement 
as to the absence of the structures within the hundred foot 
radius be treated as a description or as a warranty? 

Burleigh v. Gebhard Fire Ins. Co., 90 N. Y. 220. 

694. Temporary breach of warranty. — ^Buildings were 
insured against fire, the policy providing that spirituous 
liquors and camphene could not be kept or used on the 
premises without permission in writing from the insurance 
company. If camphene was used on the premises with- 
out permission but should be discontinued before the fire 
and thus should have in no wise caused the fire, would the 
insurance company be liable upon the policy? 

Mead v. Northwestern Ins. Co., 7 N. Y. 530. 

695. Affirmative or promissory warranty? — ^Void or void* 
able policy? — ^When Hosford took on a fire insurance policy 
it contained the words: ''Smoking is not allowed upon 
the premises.'* Would the insurance company be liable on 
the policy if it could be proved that Hosford and others 
did smoke after the policy went into effect, although 
smoking was in fact forbidden at the time the insurance 
contract began? 

Hosford V. Insurance Co., 127 U. S. 399. 

696. Warranty — Hateriality of the representation. — In 
a policy on his life, Yeoman stated his residence to be the 
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town of Kyle, Hays County, Texas. In fact, he lived in 
the country twelve miles distant from Kyle. Would this 
slight misstatement excuse the company from any liability 
on the policy? 

Hutchinson v. Hartford Ins. Co., 39 S. W. 325. 

Was the statement in the nature of a warranty or a descrip- 
tiont Whyt 

697. The Niagara Falls Insurance Company issued to 
Lipman's broker a memorandum receipt, called a ** binder,'' 
insuring Lipman's machinery against loss by fire in the 
sum of $2,500 for twelve months, at a stated premium. 
The binder stated: ** Receipt to be binding until policy 
delivered to insured's brokers." On the next day, at 
1 P. M. the insurance company notified Lipman's brokers 
that the insurance was canceled. At 3 P. M. of the same 
day a fire occurred, causing a loss. The policy was never 
issued, but the company's form policy gave the company 
the right to cancel the same at any time on notice to the 
insured. Can Lipman recover? 

Lipman v. Niagara Palls Ins. Co., 121 N. Y. 454. 

698. Hirsch, in applying for fire insurance, stated that 
four other companies, naming them, were then insuring 
the risk. There were four other companies then on the 
risk, but not the four he named. The names of the other 
companies were required so as to inform the insurer 
whether or not the companies were admitted to do busi- 
ness in the state or were outside companies carrying sur- 
plus line insurance. The four companies actually insuring 
were all admitted companies. Can Hirsch recover on the 
policy ? 

Hirsch v. Pidelitas, etc., Soci^te, 50 Misc. 582, 
99 N. Y. Supp. 517. 

699. The steamer Northerner, with a cargo of kerosene 
and lubricating oils, sprang a leak, and most of the cargo 
was thrown overboard, many of the barrels of oil being 
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opened and their contents ponred over the deck and sides. 
She made port and as soon as the owners were informed 
of her condition, they effected fire insurance on her, the 
insurance company knowing nothing of the foregoing. May 
the owners recover on the policy after a loss! 

Clarkson v. Western Assur. Co., 33 App. Div. 23, 
53 N. Y. Supp. 508. 

700. Waiver — ^Parol evidence rule. — ^When McFarland 
took out fire insurance upon his premises, it was provided 
in writing that the company should not be liable in case 
the property were encumbered or should become encum- 
bered by judgment or other lien. 

After the fire it transpired that there were several docket 
liens. The company, however, demanded an appraisement 
and he postponed rebuilding for some months, pending a 
settlement. The company then deny any liability upon 
the policy owing to the written proviso as to liens. Ob- 
jection is made when McFarland seeks to prove by parol 
evidence that there had been a subsequent oral waiver of 
this proviso. Would this evidence be received? 

McFarland v. Kittanning Ins. Co., 134 Pa. St. 
590, 19 Atl. 796. 

Would the rale be the same regarding an oral waiver of a term 
in a subsequently issued policy Y 

701. Eights under the policy. — Carl Holz is insured for 
the benefit of his son, Paul. The latter, while insane, kills 
his father. Is the insurance company liable on the policy? 

Holdom V. Grand Lodge A. 0. U. W., 159 111. 619, 
43 N. E. 772. 

702. Creditors of the insured. — ^A debt is owing by Sta- 
ples to Fletcher. The household property of the former 
is burned. Can the creditor garnishee the insurance money 
if Staples does not show that this property was by law ex- 
empt from seizure by creditors upon unpaid debts ? 

Fletcher v. Staples, 62 Minn. 471, 64 N. W. 1150. 
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703. A policy contained this clause: 

''If any application, survey, plan or description of 
the property herein insured is referred to in this pol- 
icy, the same shall be considered a part of this con- 
tract and a warranty by the insured." 

The survey contained the following question and answer: 

**27 — ^Watchman — Is one kept in the mill or on the 
premises during the night f Ans. Yes.'' 

The policy referred to the survey. On the day before the 
fire a sheriff took possession and excluded all workmen. 
A deputy sheriff remained in charge all night, but a fire 
broke out at 4 A. M. Can the insured recover t 

First Natl. Bank v. Ins. Co., 50 N. Y. 45. 

704. In an application for fire insurance. King stated 
that he was owner of the property and that it was un- 
encumbered. The application was made a part of the 
policy. There was a mortgage of $600 on the property. 
After a loss, due in no way to the existence of the mort- 
gage, can King recover? 

King V. Tioga County Patrons Fire Relief Assn., 
35 App. Div. 58, 54 N. Y, Supp. 1057. 

705. Waiver. — ^A policy required the insured to give 
written notice of any change of condition or renewal of 
the policy. A bakery was put in the insured building be- 
fore the last renewal, and insured told the company ver- 
bally about this change and received a renewal policy. Can 
he recover? 

Liddle v. Market Ins. Co., 29 N. Y. 184. 

706. Real property had been conveyed to Cross, as 
trustee, to sell and distribute the proceeds; The premises 
were vacant and unoccupied. On applying for insurance, 
he explained all the circumstances to the company, which 
sent an agent to examine the property. The policy, when 
issued, provided that the insurance should be void if tho 
insured was not the sole and unconditional owner in fee^ 
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or if the premises should remain yacant and unoccupied. 
Can Cross recover T 

Cross V. Natl. Fire Ins. Co., 132 N. T. 133. 

707. Estoppel f — ^Leisen insured a building for $1,000. 
He had acquired ownership through purchasing at a sher- 
iff's mortgage foreclosure sale and held the sheriff's cer- 
tificate. He truthfully stated these facts to the insurance 
agent. In the policy, however^ it was stated that Leisen 
was the owner in fee simple (i.e., was the absolute owner) . 
The policy also contained a proviso reading: "This entire 
policy shall be void if the interest of the insured is not 
truthfully stated herein ... or if the interest of the in- 
sured be other than sole and unconditional ownership.'' 

Would the policy be avoided by the misstatement? 

Leisen v. St. Paul Fire & Marine Ins. Co., 20 N. D. 
316, 127 N. W. 837. 

708. Subrogation. — ^A house belonging to Preston was 
insured by the Globe Co. Four months after the insurance 
was taken out, Preston contracted to sell the house to Bay- 
ner, and received a deposit on account. Two months later, 
in August, the building was partly destroyed by fire, and 
in September £330 insurance money was paid to Preston. 
The next year Bayner paid the balance of the purchase 
money and received the deed. 

Could the Globe Co. oblige Preston to return the £330 f 
Castellain v. Preston, 11 Q. B. D. (Eng.) 380. 

709. Subrogation. — Martin's buildings were insured by 
the Connecticut Fire Insurance Co. for $1,500. They were 
worth $3,400. Through the negligence of the Erie B.B. 
sparks set them afire. The railroad company paid Martin 
$1,800 in cash and in signing the receipt he signed also a 
stipulation that the settlement was not intended to dis- 
charge the insurance company from any claim which Mar- 
tin might have against the company. If the insurance 
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company pays Martin $1,500, may they recover this amount 
from the railroad? 

Conn. Fire Ins. Co. v. Erie R.E., 73 N. Y. 399. 

Was there a contraet between the insurance company and the 
railroad T Was there any relationship? 

710. Oral insurance— rAgent not givmg notice to insur- 
ance company. — Pish was mortgagee of a brewery and on 
October 20th applied to Wilbur, the agent of the Globe 
Insurance Co., for a $5,000 policy of fire insurance. Wilbur 
orally agreed that the premises would be insured. On Oc- 
tober 24th the mortgagee bought the brewery, informing 
Wilbur thereof, and requesting that the policy be made out 
to him as owner instead of as mortgagee. No policy was 
issued, although the agent stated that it would come soon. 
Loss by fire occurred January 25th. Can Fish recover 
the insurance 1 

Pish V. Cottenet, 44 N. Y. 538. 

711. **Bindcr." — ^An application for fire insurance was 
made to Philips, who accepted, issuing a '' binder" signed 
by him as agent of the Columbian Pire Insurance Co. No 
formal policy was issued to Schlesinger, and on January 
9th Philips wrote him asking that the company be relieved 
of 13 risks specified in the ''binder'' and requesting Schles- 
inger to return the ''binder.'' (The standard fire in- 
surance policy contains a clause making policies voidable 
at five days' notice by either party.) On January 10th fire 
destroyed the property. Could the company avoid paying 
any insurance? 

Schlesinger v. Columbian Fire Ins, Co., 37 App. 
Div. 531, 56 N. T. Supp. 37. 

712. Authority of agent. — ^McCoy was agent for several 
insurance companies. Ellis applied for insurance on some 
Plorida cotton. McCoy decided to place the insurance 
with the Albany City Insurance Co. and entered the item 
on his register, forwarding the premium to this company. 
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The cotton was burned before the policy was issued. Can 
Ellis collect the insurance? 

EUis V. Albany City Ins. Co., 50 N. T. 402. 

713. Assignment of policies. — ^Briggs took out a fire in- 
surance policy in the Guardian Fire Insurance Co. on his 
property, payable to Miss Butler, the mortgagee. Briggs 
sold the land to X., who in turn sold it to Lett. Briggs 
now assigned the policy to Lett, without procuring the 
assent of the insurance company. Subsequent to the fire 
Miss Butler collected insurance from some other fire in- 
surance policies and after paying herself part of her debt, 
assigned the balance of the money and also the Quardian 
policy to Briggs. 

Can Lett recover on this policy? 

Lett V. Guardian Fire Ins. Co., 125 N. Y. 82. 
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714. Wliat is a partnership ? — ^Before the era of railroads 
several persons were engaged in running a line of stages. 
Pattison and Blanchard agreed that each would run stages 
at his own expense for a portion of the route from Glens 
Falls, Saratoga and Oriswold's, Pattison covering one part 
of the route and Blanchard the other. Each man was au- 
thorized to receive fare for the entire distance covered, and 
at the end of each month the money was to be divided 
between them in proportion to the distance over which 
each man had transported passengers. Was this a part- 
nership ? 

Pattison v. Blanchard, 5 N. Y. 186. 

716. What is a partnership ? — Amos Barrett agreed uji- 
der seal with his three sons and son-in-law that they should 
work his farm for five years, supplying their own imple- 
ments, and Barrett supplying his own implements, any 
other implements necessary later to be paid for from the 
farm products, Barrett directing the others in the work and 
all deriving their living expenses from the farm produce 
raised and sold. In further consideration a one-half in- 
terest in the farm and also a one-half interest in all his 
personal property -was to be conveyed by Barrett to the 
others at the end of five years. Shortly after the agreement 
was signed, the son-in-law died, and his administrator now 
seeks an accounting, claiming that the agreement consti- 
tuted a partnership, now terminated by the death of one 
partner. Can the administrator recover a one-eighth in- 
terest in the entire personal property on the farm of Bar- 
rett and of his three sons? 

Chase v. Barrett, 4 Paige (N. Y.) 148. 

214 
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If this was a partnership would a one-eighth interest in the 
land be recoverable? 

716. Sharing profits. — ^Smith was employed as the sales- 
man of Bodine and was to be paid by receiving a certain 
percentage of the annual profits. Were the men partners? 

Smith V. Bodine, 74 N. Y. 30. 

717. ITeceasity of intent. — Evans had charge of a malt- 
ing business. Warner attended to selling the malt and 
took pay therefor. The business was done entirely in 
Evans' name, for Warner did not want his connection pub- 
licly known. Warner furnished some money as capital. 
No express agreement of partnership had been entered into. 
Would Warner be entitled to share in the profits? 

Evans v. Warner, 20 App. Div. 230, 47 N. Y. 
Supp. 17. 

718. loan contract. — A hotel keeper agreed to loan 
money to Michael and to indorse notes for him to enable 
him to purchase logs and manufacture them into lumber. 
Michael agreed to pay one-third of the profits of this en- 
terprise to the hotelkeeper. Were the men partners ? Why ? 

Wisotzkey v. Niagara Fire Ins. Co., 112 App. Div. 
599, 98 N. Y. Supp. 760 [aflf. 189 N. Y. 532]. 

719. Hall, Nicott & Gronberry made an agreement with 
the U. S. Reflector Co., a corporation, to furnish the com- 
pany with money sufficient to fill its orders, and the com- 
pany agreed to assign its accounts as collateral security, 
and on payment of the accounts. Hall, Nicott & Gronberry 
were to deduct their advance with 6% interest and ^ of 
the profit on the order. A sign was placed at the front 
door: **Hall, Nicott & Gronberry 's Factory, Top Floor.'' 
Cassidy sold goods to the company in ignorance of this 
sign and of the agreement. Can he recover from Hall, Ni- 
cott & Gronberry? 

Cassidy v. Hall, 97 N. Y. 159. 
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720. Strang, Piatt and Riley became co-partners under 
the firm name of Strang, Piatt & Co. At ^ the same time, 
Strang and Piatt made an agreement with Snyder, by 
which Snyder agreed to share equally with Strang and 
Piatt all profits and losses of said Strang, Piatt & Co. 
earned or sustained by said Strang and Piatt. Burnett 
sold goods to Strang, Piatt & Co. and seeks to hold Snyder 
liable as a partner. Can he do sot 

Burnett v. Snyder, 81 N. Y. 550. 

721. Firm name. — Hoyt, Spragaes & Co., consisting of 
six members, had a debtor named Chapin, who owed them 
about $1,000,000. Chapin borrowed $600,000 from five 
banks, and paid it to the firm on account. In order to get 
this money, the six members of the firm signed a guaranty 
in their individual names to the banks. After insolvency 
of the firm, can the holder of the guaranty prove a claim 
as a firm creditor f 

Berkshire Woolen Co. v. JuiUiard, 75 N. T. 535. 

722. What is firm property !— Hill and Miller formed a 
partnership and Miller contributed an unpatented inven- 
tion. Thereafter he took out letters patent in his own name. 
On a dissolution, he claims the patent as his personal prop- 
erty. What are his rights? 

Hill V. MiUer, 78 Cal. 149^ 20 Pac. 304. 

723. A member of a partnership for locating mining 
claims discovered some years before entering the firm, some 
''float" on a mountainside and stuck a stake there. After 
the dissolution of the firm, he returned to the spot and 
perfected his claim. His former co-partners seek an ac- 
counting of this as a firm asset. What are his rights? 

Jennings v. Richard, 10 Colo. 395 ; 15 Pac. 677. 

724. Ida Selling and Adelheit Wolf were co-partners 
conducting a liquor saloon. The license was in the name 
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of Selling, but was paid for by the firm. On a dissolution, 
is a receiver of the firm entitled to seize the license t 
Wolf V. SeUing, 25 N. Y. Supp. 963. 

725. Association. — ^White, a broker, was a member of 
a stock exchange. He violated a provision of the consti- 
tution and by-laws and was ejected, and seeks to have an 
injunction on the ground that a partner cannot be ejected. 
What are his rights? 

White V. Brownell, 4 Abbotts Pr. Eep. New Series 
(N. Y.) 162. 

726. Sale of interest. — ^Beed sold a one-half interest in 
his saloon to Quinn. Did the sale make the men partners ? 

Quinn v. Reed, 85 Misc. 510, 148 N. Y. Supp. 801. 

727. Compensation. — Silo maintained an art gallery in 
New York. He opened an uptown store and agreed with 
Lef evre and 'Brien to work for him on the latter prem- 
ises, doing especially the cataloguing and attending to 
general details of the business except the selling, which 
was to be done by Silo himself. Each of the three was 
to have a drawing account of $2,000 a year. In addition, 
Lef evre and O'Brien were each to have one-sixth of the 
profits if there were any. 

Lefevre died after a year and his representative sues 
at law for the amount due. Will Silo be liable? 

Lefevre v. Silo, 112 App. Div. 464, 98 N. Y. Supp. 
321. 

Was there a partnership here? 

Can one partner sue another at law? If not, what action can 
be taken by one partner against another? 

728. Joint and several liability. — Seligman rendered 
services to a partnership composed of Friedlander, Faber 
and Potowsky. He brought suit in January, 1908, against 
Friedlander, who stipulated that the action should not 
be brought against his partners. The other partners were 
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not served with a summoius. Friedlander died in June, 
1909. Seligman now makes a motion to the court to be 
allowed to revive his action against the personal repre- 
sentatives of the dead man. They object, however, claim- 
ing that he should p^ceed against the surviving partners. 
What are the plaintiff 's rights ? 

Seligman v. Friedlander, 138 App. Div. 784, 123 
N. Y. Supp. 583 [aff. 199 N. Y. 373]. 

729. Henry Mabbett and Fountain were copartners in 
the dry goods busiaess. This firm owed James Mabbett 
$6,200. Henry Mabbett by a bill of sale transferred all 
the dry goods and merchandise to James Mabbett for 
$8,062, crediting the note of $6,200. Fountain knew noth- 
ing of the sale and after learning of it objected. White 
procured a judgment against the firm on a firm indebted- 
ness and claims the goods. Who is entitled thereto T 
Mabbett v. White, 12 N. Y. 442. 

780. Assignment. — ^Without the consent of his partners, 
a member of the firm assigned to a third person the whole 
of the partnership property in trust to wind up the 
firm and discharge its obligations. May the other part- 
ners have this assignment set aside t 

Fisher v. Murray, 1 E. D. Smith (N. Y.) 341. 

What is the distinction of principle between this case and 
the preceding onef 

731. Interest on capital investment. — Sanford and Bar- 
ney became copartners in the business of buying and selling 
real estate. Sanford agreed to furnish all the money 
and Barney agreed to do all the work; the profits were 
to be divided three-quarters to Sanford and one-quarter to 
Barney. On an accounting, Sanford claims interest on the 
money advanced by him. Is he entitled thereto ? 

Matter of Barney, 50 Hun 15, 4 N. Y. Supp. 500. 
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732. Clement advanced to his firm a large sum over his 
agreed capital contribution^ without an agreement that 
he receive interest thereon. Is he entitled to interest f 
Rodgers v. Clement, 162 N. Y. 422. 

738. Power of a partner. — Glentworth, a member of 
Wilkins Rollins & Co., signed a draft for $522 with the 
partnership name, raising the money from Pearce, who 
accepted the draft for the accommodation of the part- 
nership. Can Pearce hold the partnership liable as draw- 
ers of the draft if, at the time of its execution, one of the 
partners objected to raising funds in this way? 

"Wilkins v. Pearce, 5 Denio 541, [aflE.] 2 N. Y. 469. 

Would it make a difference if Pearce knew of the objecliont 

734. Authority to bind the firm. — Quincy, Lawson and 
others formed a partnership to run the Clarendon Hotel. 
Their understanding was that a certain individual named 
Smith would be the manager. Quincy, without the knowl- 
edge of his partners, discharged Smith, assuming the man- 
agement of the business himself. In this the others later 
acquiesced. Quincy then employed Cashman as steward, 
exacting from him $1,000 as a deposit to guarantee his 
faithful stewardship. Cashman did not learn of the ex- 
istence of the partnership until after Quincy 's death. Could 
Cashman ' recover the $1,000 deposit from the surviving 
partners f 

Cashman v. Lawson, 73 App. Div. 419, 77 N. Y. 
Supp. 142, [aflE.] 175 N. Y. 488. 

735. Individual debts. — ^Wliitney was a partner of 
Fitch, and in order to pay his own debt, indorsed upon his 
own note, payable to himself, first his own name and then 
the partnership name. Cotdd the partnership be held liable 
on this note t 

Lyon V. Fitch, 61 Super. Ct. 7^ 18 N. Y. Supp. 
867. 
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736. Esmond and George and Nathan Seeley agreed to 
purchase certain mineral lands, on a joint venture, the 
Seeleys to provide the money and Esmond to secure the 
lands, and to pay for a quarter interest in the firm out 
of his quarter £^are of the profits. Esmond procured 
a contract from Mallory for the sale of the lands to the 
firm and received from Mallory, as a broker's commission, 
$10,000. Can he retain same? 

Esmond v. Seeley, 28 App. Div. 292, 51 N. Y. 
Supp. 36. 

737. Coe and Noce were copartners under the name 
of Noce & Co. The affairs of the firm were involved and 
while Noce was absent Coe executed a general assignment 
for the benefit of creditors. Welles had recovered a judg- 
ment and sues to set the assignment aside. 

Welles V. March, 30 N. Y. 344. 

What are the rights of this judgment creditorT 

738. Loans made to firm — ^Authority of one partner. — 
Wilk and Miller were partners. The former borrowed $200 
without the latter 's knowledge, giving a chattel mortgage 
on the firm's furniture to Cohen, the mortgagee. Could 
Cohen collect on the mortgage from Miller on the fur- 
niture if Wilk without Cohen's knowledge had retained 
the $200 himself instead of using it for firm purposes? 

Cohen v. Miller, 46 Misc. 106, 9 N. Y. Supp. 345. 

739. Sale of firm property by one partner to pay debt — 
Infant partner. — ^An infant partner assigned firm property 
consisting of a claim against Fisher. The assignment of 
the claim was made to F. N. Avery in satisfaction of a 
firm indebtedness. Avery now sues Fisher upon this claim. 
Was the assignment valid? 

Avery v. Fisher, 28 Hun (N. Y.) 508. 

740. Debts due a firm. — Gierth and Thacke were part- 
ners engaged in installing iron work. Part of the work 
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was completed for the defendant, who paid one of the 
partners. This partner made off with the money. May 
the other partner now hold the defendant again liable 
for the partnership work? 

Thacke v. Hemsheim, 115 N. Y. Supp. 216. 

741. Powers of majority. — ^A firm composed of three 
members had a clerk who had overdrawn his account. Two 
of the firm desire to retain him, and one does not. Have 
the majority the right to discharge? 

Kirk V. Hodgson, 3 Johnson Ch. (N. Y.) 400. 

742. In a firm of three members two of the members 
desire to move to a new location. May they do so with- 
out the consent of all? 

Abbott V. Johnson, 32 N. H 9. 

743. Mutual rights and liabilities — Oood faith. — 
Mitchell and Eeed were copartners, conducting a hotel, 
the Hoffman House. The partnership as well as the lease 
of the hotel would terminate on May 1, 1871. The part- 
nership spent many thousand dollars in fitting up the 
premises and built up a profitable business which enhanced 
the rental value of the house. More than two years be- 
fore the partnership and lease terminated, Reed secretly 
procured a renewal of the lease in his own name, and 
claims to hold same free from any rights of Mitchell 
thereon. Can he do so ? 

Mitchell V. Reed, 61 N. Y. 123. 

744. Oilman was a member of the firm of Labaree & 
Co. until his death. For years he had secretly taken 
out of the firm assets sums sufiScient to take out and pay 
premiums on four policies of life insurance made pay- 
able to his wife. All of the premiums were thus paid out 
of the firm funds. Upon his death, both the firm and the 
widow claim the proceeds of the policies. Judgment for 
whom? 

Holmes v. Gihnan, 138 N. Y. 369. 
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745. Bender and Hemstreet were eopartners in the re- 
tail business, and being dissatisfied with Bender, Hem- 
street sold all the partnership assets to Johnson. Can 
Bender enjoin Johnson from taking the assets! 

Bender v. Hemstreet, 12 Misc. 620, 34 N. Y. Supp. 
423. 

746. Action on a note made hy David Hunt and gaar- 
anteed by Stocking and Alfred Hunt, copartners. The note 
was given for money borrowed by David Hunt, and Stock- 
ing & Hunt (signed by Alfred Hhint) for his accommoda- 
tion. After the note was indorsed. Stocking said, ''It's 
all right." Can the firm be held on this indorsement? 

Butler V. Stocking, 8 N. Y. 408. 

747. Cheney and Underbill were copartners. Cheney 
owed the Union National Bank $5,700 and gave it a note 
signed Cheney & Underbill. Is Underbill liable on this 
note? 

Union Bank v. Underbill, 102 N. Y. 336. 

* 

748. Proudman and Trebilock were copartners in the 
jewelry business, Trebilock being in active charge. He re- 
ceived from Wood diamonds worth $622 for inspection 
and to be returned on demand, and executed a firm re- 
ceipt therefor. Trebilock absconded with the diamonds. 
Is Proudman liable? 

Wood V. Proudman, 122 App. Div. 826, 107 N. Y. 
Supp. 757. 

749. Shanley installed some telephone appliances on an 
order signed by J. B. Merchant. J. B. Merchant and his 
brother, M. L., were copartners, but Shanley knew noth- 
ing of this. May he sue J. B. Merchant alone? May he 
sue both brothers? 

Shanley v. Merchant, 140 App. Div. 797, 125 N. 
Y. S. 587. 
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750. Sormant partner. — A company made a contract for 
work, labor and services with Abrams, without knowing 
that Abrams at the time was a member of a partner- 
ship. Could the company later hold all the partners liable, 
assuming that the work, labor and services were for part- 
nership purposes? 

Snyder Co. v. Abrams, 95 Misc. 225, 158 N. Y. 
Supp. 642. 

Is there any similarity between this situation and a principle 
of the law of agency t 

761. liability for fraud. — Goods were procured fraudu- 
lently from Hyde and Sons by Tobias Lesser, a member 
of the Lesser Bros, partnership. Part of the goods were 
recovered. The partnership was discharged in bankruptcy, 
after which suit for damages owing to the fraud is brought, 
not against Lesser Bros., but against Lesser individually. 
Is the latter liable? 

Hyde v. Lesser, 93 App. Div. 320, 87 N. T. Supp. 
878. 

752. Equitable rtdes of distribntion of assets in cases of 
insolvency. — Gray and Lockwood were partners. In their 
individual names, and not in the name of the firm, they 
executed their joint and severable promissory note to 
Famum. Mrs. Lockwood signed the note for their accom- 
modation. She was comj^elled to pay the note. She now 
seeks to prove this claim against the estate of Gray, along 
with his individual creditors. Will the claim be allowed? 
In re Gray's Estate, 111 N. Y. 404, 18 N. E. 719. 

763i. Enforcement of judgment. — ^An electric company 
made a contract with Prey & Eayher. The latter alone 
was sued for breach of contract. He made no objection 
to being sued alone. Can the plaintiff recover on the 
partnership contract against him? 

Amsterdam Co. v. Eayher, 43 App. Div. 602, 60 
N. Y. Supp. 330. 
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754. Inability to collect from survivor. — ^A debt of the 
firm of Draper & Cole was owing to Pope. Pope had re- 
covered a judgment against Draper, the surviving partner, 
but the sheriff returned the execution as unsatisfied. Pope 
now sues the executrix of Cole. She moves that the action 
be dismissed, first, because Pope did not allege that Draper 
was insolvent, and second, she introduced evidence to show 
that Draper had property which the sheriff did not dis- 
cover. Under these circumstances may Pope recover out 
of Cole's estate t 

Pope V. Cole, 55 N. Y. 124. 

755. Bight of surviving partner — ^Vse of firm name. — ^A 
drug business was carried on under the title of Caswell, 
Hazard & Co. Philip Caswell sold his interest therein, 
including the good will, to Hazard. After the firm had 
done business for ten years John Caswell sold his interest 
to the other members. He had not disposed of the right 
to use the firm name as a trade mark. If the others con- 
tinued to use the same name could John CasweU prevent 
them from so doing? 

Caswell V. Hazard, 121 N. Y. 484, 24 N. E. 707. 

756. Name as asset of surviving partner's estate. — ^Fisk, 
Clark & Flagg were haberdashers. One by one they died. 
After the death of Fisk, the third partner, some other 
individuals in no wise connected with the partnership 
formed a corporation with the same title of Fisk, Clark 
& Flagg and started to do business. Can the representa- 
tives of Fisk prevent this? 

Fisk V. Fisk, Clark & Flagg, 37 Misc. 737; 76 
N. Y. Supp. 482. 

Conld the administrators of the last partner to die have sold 
the right to continue the use of the firm name? 

757. TTse of name by purchaser. — ^A shoe concern was 
composed of two brothers and went under the name of J. 
and J. Slater. John died, leaving James as sole survivor. 
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Would John's executrix be entitled to have an accounting 
for the value of the firm name, or would it become the 
property of the survivor? 

Slater v. Slater, 175 N. T. 143, 67 N. E. 224. 

If James sold the business saying nothing about good will, 
would the purchaser be entitled to use the name J. and J. Slater 
during the lifetime of James? 

758. Special partnership. — ^A special partnership was 
created under a statute of the State of Maryland, which 
provided that any special partner who violated any pro- 
visions of the law should be liable as a general partner. 
Gasola and Vasquez were special partners and Kugelman 
was a general partner. An account was started between 
them whereby $27,854 was found to be owing by the firm 
to Gasola. Vasquez was partner in another firm, F. Vas- 
quez & Sons, to which the special partnership was indebted. 
Knowing that his own firm was insolvent, Kugelman made 
and delivered an assignment of large and valuable assets 
to F. Vasquez & Sons, with intent to prefer Vasquez as 
a creditor. Could Vasquez now be held liable to Casola 
for more money than he, Vasquez, had contributed to the 
partnership ? 

Casola V. Kugelman, 33 App. Div. 428, 54 N. Y. 
Supp. 89, [aflE.] 164 N. Y. 608. 

What is meant by a limited partnership? 

759. Benewal certificate. — ^A limited partnership called 
Levy Bros. & Co. consisted of Augustus Levy and Julius 
Levy, general partners, and Adolph Levy, special partner. 
The latter died about a year after the formation of the 
firm. A renewal certificate was filed stating the names 
of the original partners, also the fact that the original 
cash contribution was not withdrawn, and in addition 
naming Moses S. Levy as a new general partner. Is the 
renewal certificate good? 

Hardt v. Levy, 72 Hun 225, 25 N. Y. Supp. 248. 

What is the legal effect of a renewal certificate? 
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760l The phrase '^and company.''— A New York statute 
required that a limited partneicihip should be carried on 
under a firm name in which the names of the general part- 
ners only should be inserted, but provided that where 
there are two or more general partners the firm name might 
consist of one or more of these men's names with or with- 
out the words — ^^'and company." 

Buck held a note signed by W. S. Alley & Co. issaed by 
Alley himself. In this firm Alley alone was general part- 
ner; Hopkins and Thomas were special partners. On the 
outside of the building was a sign containing the three 
names, with the latter two men listed as special partners. 

Could Buck hold Hopkiiis and Thomas liable upon the 
note as general partners? 

Buck V. AUey, 145 N. T. 488. 

Could the State have held the firm guilty of a misdemeanor t 

761. Special partnership — Change of place of business. 
— ^Perzel and Schleicher formed a limited partnership, the 
latter being the special partner. They did business in New 
York County and filed the proper certificate with the county 
clerk. The business was then transferred to Kings County 
but no certificate was filed there. Schleicher died and 
Perzel became insolvent. 

May Van Eiper, a creditor, hold the estate of Schleicher 
liable as general partner in full for the debt? 

Van Riper v. Poppenhausen, 43 N. T. 68. 

762. Special partnership — ^Payment in cask — ^Grifi&th and 
Wundrom filed a certificate of a limited partnership, in 
which it was stated that Abendroth, the special partner, 
had contributed $10,000 in cash. The papers were signed 
on December 23d, on which day Abendroth gave his check 
for $10,000, dated December 31st, which was paid through 
the bank on January 2d. 

Suit is brought by Durant against the firm on two prom- 
issory notes. Abendroth alone defends, claiming that the 
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partnership is limited and he a special partner. Is he 
liable on the notes? 

Durant v. Abendroth, 69 N. T. 148. 

763. Liability of partnership for debts of predecessor. — 
Montagne, Smith and Clarke were the partners of a broker- 
age house. On June 22, 1892, they agreed with Fulton 
Jr. and Fulton Sr. to form a new limited partnership, 
Fulton Sr. to be special partner and contribute $200,000. 
The assets of the old firm were guaranteed to be worth 
$100,000. Pulton Jr., the new general partner, taking his 
father's check for $200,000, went with Clarke to the Bank 
of New York, where the old firm had an account and told 
the cashier that a new special partnership would in a few 
days take the place of the old firm. An account was opened 
in the name of the new firm, Fulton Jr. signing his own 
name and the new firm name on the signature book. The 
$200,000 was then deposited. 

On the same day the old firm overdrew its account $50,- 
593.79 and when notified to make the amount good, Smith 
secretly drew a check on the new firm for $60,000 and had 
it deposited to the credit of the old firm, which now ac- 
quired a balance of $9,406.21. Three days later this balance 
was checked out and the account closed. 

The next year the new firm made an assignment in trust 
to Fulton Jr. of its assets. 

The general partners now sue the bank for paying $60,000 
upon the new firm's check, proving that the bank at the 
time of the $200,000 deposit had notice that the new firm 
was not to open business until several days thereafter. Is 
the bank liable for paying out this amount! 

La Montague v. Bank of N. Y. Nat. Banking Assn., 
183 N. Y. 173. 

764. Liability of special partner withdrawing from firm. 
— Hjomthal was special partner in a firm which became 
insolvent. The general partners returned half of his origi- 
nal contribution. Could the firm creditors now hold Horn- 



228 PROBLEMS IN BUSINESS LAW 

thai liable as a general partner for the entire firm indebted- 
ness, or may they only recover from him the money thus 
withdrawn! 

Bliss V. Homthal, 33 App. Div. 225, 53 N. Y. 
Supp. 493. 

765. Use of fictitious name. — ^McArdle violated a law 
prohibiting the carrying on of business under a fictitious 
name without filing a certificate setting forth the real name 
of the person conducting it. Under the name of Donnelly 
& Co. he agreed to sell some borings to the Thames Iron 
Works. The latter refused to accept and McArdle sues. 
The defense is that McArdle had committed a misdemeanor. 
Can he recover in an action for breach of contract! 

McArdle v. Thames Iron Works, 96 App. Div. 139, 
89 N. Y. Supp. 485. 

Was this provision of the penal code designed to protect 
debtors or creditors! 

766. Change of name— 'Ketirement of one partner. — ^A 
firm composed of Goss and Putnam did business under the 
name of J. D. Putnam & Co. The firm was dissolved and 
in the notice published in the newspapers it was stated 
that the business would be carried on under the name 
of J. B. Goss & Co. It was not announced that A. J. Goss 
had withdrawn, although he did in fact retire. J. B. Goss 
& Co. failed, owing money to A. J. Goss. Mary Gibbs is 
another creditor of the insolvent firm and objects to the 
allowance of A. J. Goss' claim. Should his claim be al- 
lowed! Why! 

Gibbs V. Humphrey, 91 Wis. Ill, 64 N. W. 750. 

767. Partnership as to third person. — Campbell agreed 
to become the financier for the buying and selling of 
vapor valves by Bell and to be recompensed by one-third 
of the profits. Campbell's name was not used in the firm's 
business. The men specifically agreed in writing that 
Campbell was not to be regarded as a partner. Goods 
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were bought from the Waterbury Mfg. Co. but not paid 
for. May Campbell be held liable as partner by this com- 
pany? 

Hawkins v. Campbell, 48 App. Div. 43, 62 N. Y. 
Supp. 678. 

Would it make any difference if the creditors knew of the writ- 
ten agreement between Campbell and Bell? 

768. Partnership real estate— -Title. — Suit in trespass is 
brought by Nettie RiflEel against the Ozark Lumber Co. 
for cutting trees from some land. To prove her title 
to the land she shows that the original owner conveyed 
it to the Ames Iron Works. A later deed, made by Leonard 
Ames and other persons, said to have composed the part- 
nership known as the Ames Iron Works, conveyed the 
land to Miss Biff el. Is her title good? 

Riffel V. Ozark Lumber Co., 81 Mo. App. 177. 

If , land is conveyed to one partner and paid for with partner- 
ship funds, does he hold the title in trust for the partnership? 
Should each partner's name appear in a deed conveying land? 
How does a corporation convey title? 

769. Partnership realty — ^Equitable conversion. — Four 
men formed a partnership to purchase marsh lands and 
reclaim and sell same and divide the profits and proceeds 
of the sales thereof. Samuel N. Pike, one of the part- 
ners, died leaving a will. Would his interest in the 
partnership land be treated as personalty or as realty? 

Barney v. Pike, 94 App. Div. 199, 87 N. Y. Supp. 
1038. 

770. Partnership realty. — Wallace died in 1894, leaving 
a will. He was a member of a firm which owned real 
estate. The partnership was liquidated. Who would be 
entitled to Wallace's interest in the firm's real estate — 
his heirs or his executors? 

In re Wallace's Estate, 28 Misc. Rep. 603, 59 N. 
Y. Supp. 1084. 
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(In this case the district attorney had brought a pro- 
ceeding to enforce a transfer tax against the real estate. 
Appeals in tax law claims are limited to 60 days. More 
than two years elapsed here before this petition is 
brought to have the case reopened on the ground that 
unbeknown to the petitioner, an executor of Wallace, 
the firm was insolvent at the latter 's death, and there- 
fore the tax is a lien upon firm property, and hence 
must come out of the firm's creditor's share of said firm 
property. It was claimed that under § 2481 of the 
Code of CivU Procedure, a clerical error may lead to 
the vacation or modification of a decree. It was held 
that the error was one of substance, and not merely 
clerical, hence the petition was denied.) 

771. Beimbnrsement of expenses. — ^A hotel on Mason's 
land was conducted by Gibson, under an agreement that 
each man was to receive one-half of the net profits. Mason 
agreed to make certain outside repairs, and Gibson agreed 
to pay personally for inside repairs a sum not exceeding 
$500. Without telling Mason, the other partner spent $824 
for repairs toward putting and keeping the premises in 
good condition. Could Gibson insist that the excess, or 
$324, be deducted from the gross earnings before paying 
Mason's share of the net profits? 

Mason v. Gibson, 60 Atl. 96, 73 N. H. 190. 

772. Salary of partner. — ^A fire insurance partnership 
was formed between H. A. Whitney and his uncle, John 
Whitney. The latter was assessor of the city with a wide 
acquaintance with property owners, and used his position 
to good effect in obtaining business for the firm. The 
nephew spent his time in the office and did almost all 
the clerical work. The uncle came there seldom. When 
the firm is dissolved, can the nephew charge the assets 
with a salary for his own work? 

Whitney v. Whitney, 88 S. W. 311. 
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773. If one partner is absent throngh sickness, will the 
other, who carries on the business, be entitled to charge 
a salary for the duration of the other's absence? 

McDowell V. North, 24 Ind. App. 435, 55 N. B. 789. 

774. Partner in different firms. — If goods are sold by 
the Crane Co. to M. J. Tiemey & Co., a partnership con- 
sisting of Tierney and McDonald, and are purchased by 
Tierney personally, ostensibly for the partnership, but in 
reality are purchased for the Globe Steam Heating Co., 
another firm in which Tiemey (but not McDonald) was 
partner, could McDonald along with Tiemey be held liable 
for these goods, in case the seller was not aware of the 
real nature of the transaction Y 

Crane Co. v. Tierney et al., 175 111. 79, 51 N. B. 
715. 

775. Interest of partner in firm property. — ^Meek was a 
partner in the firm of Meek & Atterbury, and bought goods 
from Dixon, giving his (Meek's) notes in payment. Dixon 
was indebted to Ewart, to whom he assigned these notes 
in payment. Meek now executed to Ewart a new note 
for $2,538, in place of the other notes, which were can- 
celled. To secure this note Meek, with his partner's ( At- 
terbury 's) knowledge and consent, gave a mortgage duly 
signed and recorded upon his (Meek's) property in the 
firm, authorizing Ewart, in case of default on the note, 
to take over and sell Meek's property in the firm. The 
note being unpaid, Ewart, with Atterbury 's consent, com- 
menced to divide up the partnership assets. Meanwhile 
other firm creditors brought suit against the firm and 
the sheriff, under a writ of attachment, seized all the 
firm's assets. 

Ewart now sues to have his own interest under the mort- 
gage protected. Should his claim be enforced or not against 
the sheriff? 

Ewart V. Nave-McCord Co., 130 Mo. 112, 31 S. 
W. 1041. 
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776. Individual indorsement of firm note. — The firm of 
Becker & Mishkin made a note for $33 at 6 per cent, pay- 
able to Amend. Each partner indorsed the note personally. 
Subsequently Amend agreed oraUy (with the consent of 
Becker) to release Mishkin. Is this agreement binding 
upon Amend f 

Amend v. Becker, 37 Misc. Rep. 496, 75 N. T. 
Supp. 1095. 

Was there any consideration for Amend's promise to release 
Mishkin f 

If there had been no individual indorsements would the case 
be decided differently t 

777. Ibrshaling the assets. — ^Action is brought by one 
partner against another for an accounting. There were 
many items, some of them rather complex, involving (a) 
the capital invested by each partner, (b) the share of the 
profits going to each partner, (c) the debts and liabilities 
of the firm to third persons, and (d) loans made by each 
partner to the firm. In which order should these items be 
applied in making distribution of the firm assets? 

Hyre v. Lambert, 37 W. Va. 26, 16 S. E. 446. 

778. St. Amant in France and Pease in New York 
jointly engaged in the business of importing goods from 
France and selling them here. Pease had on hand a 
stock of goods and owed moneys on his individual account 
to two banks. The banks sued and procured judgments 
and levied on the goods. St. Amant objects to a sale, 
proving that Pease had carried on business in his own 
name only. Can St. Amant maintain any rights against 
the creditors of Pease? 

Drexel v. Pease, 13 N. T. Supp. 774. 

779. Stockbridge and Martin were copartners and 
owned certain firm property. Staats started to sue the 
firm, and as Stockbridge was a non-resident procured an 
attachment against Stockbridge 's property, and the sheriflE 
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levied on the firm property. Thereafter Stockbridge and 
Martin assigned to Bristow for the benefit of creditors, 
the firm being insolvent. Staats took judgment and the 
sheriff sold the attached property to him. The assignee 
of the firm refuses to deliver it. Who is entitled to the 
property ? 

Staats V. Bristow, 73 N. T. 264. 

780. Tooker and Irwin were copartners in the firm of 
that name. They were also members of a firm of Tooker, 
Arnold & Co. The first firm was sued by Saunders, who 
recovered a judgment for $800 on a firm debt. The sec- 
ond firm was sued, and judgment taken against it and 
against Tooker and Irwin as members of it, by Jane Irwin. 
The sheriff under the latter execution sells the firm assets 
of Tooker and Irwin. Saunders now sues the sheriff, claim- 
ing that he had no right to sell the individual property 
of Tooker and Irwin in the Tooker, Arnold & Co. firm 
upon an execution issued upon Jane Irwin's judgment. 
Was the sheriff's action correct? 

Saunders v. Reilly, 105 N. Y. 12. 

Who has preference as creditors against firm assets, the credi- 
tors of the firm or the creditors of the individual members of the 
drmf What is the explanation of this equitable right t 

781. Taylor and Pratt were copartners and incurred 
a firm liability to Allen for $9,000. Taylor, individually, 
owed Meech some $8,000. Meech procured and docketed a 
judgment against Taylor in 1847. Allen procured and 
docketed a judgment against Taylor & Pratt in 1842. • Tay- 
lor owned some real estate, on which these judgments be- 
came liens. The real estate was sold ; which judgment shall 
be first paid? 

Meech v. AUen, 17 N. T. 300. 

782. Smith, Goodwin and Rubert were equal copart- 
ners in the firm of J. C Smith & Co. The firm property 
consisted of machinery, utensils and lumber. The firm 
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owed the Geneva Bank $1,600. Smith gave a chattel mort- 
gage as individual npon his three-fifths interest in the 
property to Menagh, as security for Smith's personal in- 
debtedness to Menagh. Hubert likewise mortgaged his in- 
terest to Menagh. Gk)odwin sold his interest to an outsider. 
On May 10, Menagh foreclosed and took possession of 
the property under his mortgage. On May 24, the (Ge- 
neva Bank took ju^ment against the firm and Whitw^U 
as sheriff seized the property under execution on this judg- 
ment. Who gets the property? 

Menagh v. WhitweU, 52 N. Y. 146. 

783. Alexander Arnold and Benjamin Arnold were co- 
partners. Benjamin took $2,000 of the firm property and 
invested in a State Bond; this he subsequently sold, and 
deposited the proceeds in his own bank account. Alex- 
ander sues for one-half of this amount, prior to any 
settlement of the firm's affairs. Can he maintain the 
action? 

Arnold v. Arnold, 90 N. Y. 580. 

784 Hanhaling the assets — ^Bights of firm creditors 
throngh partners. — Brubaker and Alexander, partners, act- 
ing separately and individually, each sold (with the other's 
knowledge) his share in the firm property to different pur- 
chasers. Neither partner claimed or asserted any right 
or interest in the proceeds of the other's sale. Brubaker 
had borrowed $1,800 from his parents and on selling out 
his interest in the partnership to Nuzom, the latter received 
title to a mortgaged house and lot owned by Brubaker 's 
father. In exchange Nuzom conveyed to Brubaker 's father 
a forty-acre tract of land which was also mortgaged and 
$665 in cash. The value thus received by Brubaker Sr. 
was about equal to the debt owed him by his son. When 
the firm went out of business it owed a considerable sinn 
to the First National Bank of Indianola. This bank now 
seeks to subject the forty-acre tract above mentioned to 
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the payment of the firm indebtedness. Can Brubaker's 
father (who acted in good faith) be held liable? 

First Nat. Bank of Indianola v. Brubaker, 128 
Iowa 587, 105 N. W. 116. 

Is the equitable rule that firm property be first applied to firm 
debts a rule for the benefit of creditors or for the benefit of the 
partners themselves? 

785. Marshaling assets— Bights of creditors when one 
partner has purchased the interest of all copartners in firm 
property. — ^A. Bigelow, G. F, Bigelbw and Bnrr were co- 
partners. Considerable money had been loaned to A. Bige- 
low personally by Hapgood. Fearing that the money was 
imperiled, the latter urged A. Bigelow to buy out his part- 
ners and turn over to him (Hapgood) the stock. This 
was done, and Hapgood advanced $10,000 additional. 
Thereafter Comwell and others, creditors of the firm who 
had obtained a judgment, brought suit against Hapgood 
to have their own debts satisfied out of the firm property. 
Is Hapgood liable for these claims? 

Hapgood V. Comwell, 48 111. 64, 95 Amer. Dec. 
516. 

786. Obligations in winding up the business. — ^Flagg and 
Fisk were copartners. The former died, and his widow 
sold her interest to Fisk, part of the consideration being 
his promise to pay individually a firm indebtedness to 
her mother. The mother dies and Flagg's widow now 
sues for breach of Fisk's promise. Judgment for whom 
and why? 

Flagg V. Fisk, 93 App. Div. 169, 87 N. Y. Supp. 
530. 

787. Compensation for winding up business. — The sur- 
viving partner of the firm of E. & H. Smith charges his 
dead partner for services rendered in winding up the 
business. Will the charge be allowed? 

Smith V. Smith, 51 La. Ann. 72, 24 So. 618. 
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788. Continned use of firm name. — A surviving partner, 
more than two years after dissolution of a partnership, 
by the death of a partner, indorsed a note in the firm 
name for the renewal of notes outstanding similarly in- 
dorsed. Can the firm be charged with this liability! 

Nat. Union Bank of Maryland v. Hollingsworth, 
135 N. C. 556, 47 S. E. 618. 

789. Effect of wan. — A partnership between an Eng- 
lishman and an American formed before the War of 1812 
carried on an import business. An account was stated on 
Jan. 1, 1815, covering mercantile transactions, consisting 
of cash paid, postage and commission charges incurred dur- 
ing 1814. If this account is not paid, can there be a re- 
covery upon itT 

Qriswold v. Waddington, 16 Johnson (N. T.) 438. 

Would the answer be the same if the transaction of the part- 
nership had been exclusively shipments made between England 
and Spain, or between the tlnited States and Spain f 

790. Contracting new obligations after dissolution. — 
Carswell and Heflin were partners for having a certain 
book published by the Baptist Book Concern. There was 
a written obligation of $167. After the dissolution of the 
partnership, Carswell agreed with the Book Concern to 
pay a higher rate of interest. Is Heflin liable upon the 
new agreement if the Book Concern knew of the disso- 
lution? 

Baptist Book Concern v. Carswell, 46 S. W. 858. 

791. Joint stock association. — Snyder, Lindsey and 
others were members of a joint stock association. The presi- 
dent made, in the name of the company, a chattel mort- 
gage on the goods of the association to one of the members 
who sold the goods at less than their value to Evans, 
who in turn sold to Snyder. The latter brings an action 
for a dissolution of the association. Is a joint stock as- 
sociation like a partnership and hence subject to be dis- 
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solved in this situation, or like a corporation and hence 
not subject to dissolution under these circumstances? 

Snyder v. Lindsey, 92 Hun 432, 36 N. Y. Supp. 
1037, [aflf.] 157 N. Y. 616. 

792. Dissolution. — Briggs and the defendant, in Septem- 
ber, 1886, entered into partnership, with no written agree- 
ment, but providing orally that the plaintiff was entitled to 
one-quarter of the profits and the defendants to three-quar- 
ters. They carried on business for six weeks and then the 
defendant refused to continue any longer. Briggs sues for 
$2,000 damages for breach of contract. Is .he entitled to 
recover? 

Briggs V. Weidmann Cooperage Co., 3 N. Y. Supp. 
813. 

793. Baker, M. H. Parsons and L. S. Parsons were co- 
partners under the firm name of B. P. Baker & Co. On 
Sept. 3, Baker purchased from his copartners their interest 
in the firm. In October Emerson, who had never dealt 
with the firm, received an advertising contract from E. P. 
Baker & Co. Can M. H. Parsons or L. S. Parsons be held 
on this contract? 

Emerson v. Parsons, 46 N. Y. 560. 

794. Louis Loewenstein and his father, Meier Loewen- 
stein, were copartners, and executed a chattel mortgage on 
the firm machinery and fixtures for $2,400 to one Rosen- 
blatt. Thereafter Meier L. died and his widov. Bertha, 
was appointed his executrix. The executrix purchased the 
mortgage from Rosenblatt and seeks to foreclose it. Can 
Louis stop her? 

Loewenstein v. Loewenstein, 114 App. Div. 65 ; 99 
N. Y. Supp. 730. 

795. King and Leighton were copartners in the busi- 
ness of building bridges. King contributed the cash and 
Leighton did the work. King individually went into bank- 
ruptcy and Leighton continued to complete unfinished 
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contracts on hand. Is King or his trustee entitled to any 
part of the profits on the contracts completed after his 
bankruptcy! 

King V. Leighton, 100 N. T. 386. 

796. John Dearborn, Alexander Dearborn and John 
McChesney were copartners under the firm name of J. and 
A. Dearborn & Co. Alex. Dearborn withdrew from the 
firm, and thereafter the firm gave a promissory note in 
the firm name to Ketchum, who transferred it to City Bank 
of Brooklyn, which had previously discounted notes of the 
firm. Can Alex. D. be held on this note? 

City Bank of Bklyn. v. McChesney, 20 N. T. 240. 

797. If notice of the dissolution had been published in 
a newspaper, would it be sufficient to exonerate Alexander 
Dearborn t 

Bank of Commonwealth v. Mudgett, 44 N. Y. 514. 
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798. Nature of a corporation. — Clough owned and pub- 
lished a paper under the name of The South Publishing 
Co. He styled himself sometimes President and sometimes 
Manager, and used a seal with the name of the company 
on it. Prior to January 6, 1888, no attempt was made 
to incorporate, but on that day the business was incorpo- 
rated under that name with Clough as President and chief 
stockholder, and all of the assets were transferred to the 
corporation. PlaintiflE sold goods to the South Publishing 
Co. between February, 1885, and May, 1887, but none of 
these goods ever came to the corporation. Can the cor- 
poration be held? 

Bradley Fertilizer Co. v. South Publishing Co., 
4 Miss. 172, 23 N. T. Supp. 675. 

799. Charter. — ^Dartmouth College received a charter 
from the Crown in 1769, incorporating twelve persons, and 
their successors, under the name ** Trustees of Dartmouth 
College," authorizing the trustees, who are to govern the 
College, to fill all vacancies. In 1816, the Legislature of 
New Hampshire passed an act amending the charter by in- 
creasing the number of trustees to 21, giving the appoint- 
ment of the additional members to the Governor, and cre- 
ating a Board of Overseers with power to inspect and 
control the acts of the trustees. Is such legislation valid? 

Dartmouth College v. Woodward, 4 Wheaton 518» 

Is a charter a contract? 

Can a state impair the obligation of a contract? Can the 
federal government impair the obligation of a contract? Under 
present State constitutions can the State amend corporate 
charters? 

239 
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800. Artificial person. — ^Miss Werner was carelessly run 
down and injured by the driver of a newspaper delivery 
wagon. She alleged that Hearst owned the wagon and em- 
ployed the driver, but Hearst claimed that the wagon was the 
property of Star Publishing Co., of which he was the main 
stockholder. The plaintiff was permitted to prove that this 
corporation had failed to file annual reports with the 
State Comptroller, and the court charged the jury that 
they might consider this failure to file reports in deciding 
whether such corporations were conducted in good faith 
and whether their articles of association were mere forms 
under which the defendant had control. Was this erro- 
neous? 

Werner v. Hearst, 177 N. Y. 63. 

801. Ownership of corporate property. — Plaintiff sued 
for the replevin of certain personal property and the issue 
was whether or not plaintiff was the owner. The prop- 
erty had belonged to a corporation, **The Hayden & Smith 
Manufacturing Company," and the plaintiff had become 
the sole owner of its entire capital stock. Can plaintiff 
maintain the action? 

Button V. Hoffman, 61 Wis. 20 ; 20 N. W. 670. 

802. Formation of "trust." — ^Action to annul the charter 
of defendant corporation on the ground that it had en- 
tered into an unlawful combination or ''trust/' with other 
corporations, to stifle competition. All of the stockhold- 
ers had voted in favor of the company's signing an agree- 
ment with thirteen other sugar concerns, by which all of 
the capital stock of all concerns was to be transferred to 
a Board to be known as the Sugar Refineries Company, 
with full power to vote the stock and control the com- 
panies. The profits of all were to be pooled, stockholders 
were to receive certificates representing the number of 
shares transferred by them, on which dividends would 
be declared and paid out of the common profits. The 
stockholders did this; and now claim that it was not. a 



COEPORATIONS 241 

corporate act but their individual acts that brought about 
the combination. 

People V. North River Sugar Refining Co., 121 
N. T. 582. 

How far will a corporation be regarded as an entity? 

803. Citizenship of corporation. — The defendant was in- 
corporated under the laws of Connecticut, but maintained 
an ofiSce and transacted business in New York. It was 
sued in the New York Supreme Court, and made a motion 
to have the case transferred to the United States Circuit 
Court, pursuant to the Federal Judiciary Act which pro- 
vided that actions brought in the state courts between 
citizens of different states might be removed to the Fed- 
eral courts. Should the motion be granted? 

Stevens v. Phoenix Insurance Co., 41 N. Y. 149. 

804. De Facto corporations — ^Elements. — The Methodist 
Episcopal Union Church, of the village of Lyons, Wayne 
County, sued Pickett, on his subscription toward rebuild- 
ing the church. The defense was that the plaintiff was 
not a corporation and had no right to sue. The certifi- 
cate was duly acknowledged and recorded, but it showed 
that the Trustees had been elected by a plurality of the 
votes at the organization meeting while the statute re- 
quired election by a majority. The certificate was deficient 
in other particulars. The trustees had thereafter governed 
the church under its corporate name. Can plaintiff re- 
cover? 

M. E. Union Church v. Pickett, 19 N. Y. 482. 

Can the State ever question the validity of an incorporation? 
What is the difference between a de facto corporation and a de 
jure corporation? 

805. Fromotionh—Agreements to incorporate. — ^Eing, 
Garrett, Spencer, Cowen, Davis and Barnes orally agreed 
to buy certain Staten Island property for joint account, 
and to form a corporation to take over the property, the 
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stock to be issued in proi)ortion to their several interests. 
Barnes was made agent to purchase the property and 
organize the corporation, with authority to select persons 
temporarily as directors, who were to resign upon request 
and give way to the real parties in interest. The N. Y. 
Transit & Terminal Co. was formed with a capital stock 
of $100,000. Barnes and four ** dummies" constituted the 
first Board of Directors, Barnes subscribing for 980 shares, 
and the dummies taking 5 shares each. Land was bought 
for the associates and conveyed to the company. Barnes 
refuses to transfer any stock to the associates. Can they 
compel him to do so? 

King v. Barnes, 109 N. Y. 267. 

What is the relationship between these promoters? 

806. Promoters. — Schlegel subscribed for 20 shares of 
the stock of plaintiff company and agreed to pay $2,000 
therefor. Prior to incorporation of plaintiff, the promoters 
had issued a prospectus and had performed many acts and 
made various declarations tending to show that the business 
was to be an illegal combination. Defendant seeks to 
prove this fact as a defense. Is he liable on his subscrip- 
tion? 

U. S. Vinegar Co. v. Schlegel, 143 N. Y. 537. 

Is a promoter an agent of the corporation? 

807. In February, 1890, Cowan signed this written con- 
tract with Oaks: 

** This agreement by and between Cattaraugus Water 
Co. and F. S. Oaks, witnesseth: The Cattaraugus 
Water Co. hereby agrees to pay Oaks $1,000 in con- 
sideration of his services in securing right of way, 
etc. 

** (signed) George N. Cowan, 

Atty. for Cattaraugus 
Water Co. 
F. S. Oaks." 
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The water company was subsequently incorporated and 
Cowan became President. After incorporation, Cowan saw 
Oaks and requested him to do some of the work, which 
Oaks did. Is the company liable on the contract t 

Oaks V. Cattaraugus Water Co., 50 St. Rep. 922, 
21 N. Y. Supp. 851, rev. in 143 N. Y. 430. 

If there was a contract, what is the date of its inception? 

808. Eleven citizens of Binghamton became the own- 
ers of 30 acres of land, which they bought for the pur- 
poses of a rural cemetery. They entered into an agreement 
to convey the property to a corporation to be formed at 
a price of $30,000, payable in corporate bonds. A few days 
after this agreement, the company was formed, the prop- 
erty deeded to it and the bonds issued. No formal reso- 
lution of purchase appears on the books of the company. 
Is the company liable on the bonds t 

Seymour v. Spring Forest Cemetery Assoc., 144 
N. Y. 333. 

809. Mason subscribed the articles of association of a 
railroad company and therein agreed to take 20 shares at $50 
each. The articles were filed and the company incorpo- 
rated. Prior to the filing of the articles and the incor- 
poration of the company. Mason gave written notice to 
the other subscribers that he had revoked his subscription. 
Is Mason liable ? 

Lake Ontario RR. Co. v. Mason, 16 N. Y. 451. 
Was there a contract in this case? If so, between whomf 

810. Liability of promoters to corporation. — Davis and 
others signed an agreement by which they agreed to pur- 
chase, for a corporation to be organized, land known as 
Las Ovas plantation, Cuba, for a price of $34,000. Davis 
already had an op;tion on the property for $20,000. He 
paid that and procured a deed to Escalanti, who then 
sold to the syndicate for $35,000, at which price it was 
turned into the company when formed. 
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On ascertaining the facts, the company snes Davis. Can 
it recover f 

Davis V. Las Ovas Co., 227 U. S. 80. 

May a promoter make a profit at the expense of the corpora- 
tion mider any drcumstancesf 

811. Powers. — Jamestown Mantel Co. was incorporated 
for the purpose of manufacturing and selling mantels. 
Welch desired to raise some money and induced the treas- 
urer of the Jamestown Mantel Co. to execute a promissory 
note in the name of the company, to the order of the 
company, and to indorse it. Welch then discounted the 
note and kept the proceeds. Suppose the discounting 
bank knew these facts. Can the corporation be held on 
this notef 

Jacobus V. Jamestown Mantel Co., 211 N. Y. 154. 

Could the discounting bank recover if it was ignorant of the 
facts in regard to the inception of the notef 

812. Powers. — TiflPany & Co. was incorporated for the 
purpose of manufacturing jewelry and selling it, as a manu- 
facturing corporation. Has it the power to buy jewelry 
not of its own manufacture and sell itf 

People ex rel. Tiffany v. Campbell, 144 N. T. 166. 

What class of powers are implied? 

813. Powers. — H. Koehler & Co. was incorporated for 
the purpose of manufacturing and selling ale and beer. 
One of its customers, Hyland, was about to take a lease 
of saloon premises, and the corporation guaranteed the 
payment of the rent. After Hyland defaults, can the 
company be held? 

H. Koehler & Co. v. Reinheimer, 26 App. Div. 1, 
49 N. Y. Supp. 755. 

814. The Fifth Avenue Coach Company was incorpo- 
rated for the purpose of transporting passengers for hire 
along certain routes in New York City. It attempted to 
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display advertisements on the exterior of the buses, and 

the city of New York passed an ordinance forbidding it. 

Has the company power to carry exterior advertising? 

Fifth Ave. Coach Co. v. New York, 58 Misc, 401, 

111 N. Y. Supp. 759 [afE. 221 U. S. 467]. 

What is meant by ultra vires? 

816. Whitney Arms Company was incorporated for the 
purpose of manufacturing and selling firearms. It con- 
tracted to make and sell to American Seal Lock Com- 
pany 20,000 railroad locks, which it did. Can the defense 
of ultra vires be sustained f 

Whitney Arms Co. v. Barlow, 63 N. Y. 62. 

Is there any difference between the application of the ultra 
vires doctrine In executed and executory contracts T 

816. Vought became a stockholder of the Eastern Build- 
ing & Loan Association, by an agreement that after pay- 
ment of stated installments on his stock, and after 78 
months from date of the certificate, the corporation would 
pay to the shareholder the sum of $100 for each share. 
Vought paid his stated instalments and after 78 months 
asks for the $100 per share. Can the corporation resist 
payment on the ground that the contract was ultra vires? 

Vought V. Eastern Building & Loan Assn., 172 
N. Y. 508. 

To what extent was this contract executory? 

817. Membership as a result of contract. — Illinois & St. 
Louis Bridge Company issued to Eno 25 shares of stock, 
on a payment of 60 per cent, of their par value upon 
an agreement by which Eno was not to be required to 
pay the balance. Can the corporation compel Eno to 
pay for the stock? 

Christensen v. Eno, 106 N. Y. 97. 
Is Eno under any liability with respect to this stock? 

818. Certificates of stock. — Jordan, as agent for Wil- 
cox, subscribed for 10 shares of the stock of Hudson River 
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Stove Dressing Company. No certificate of stock was 
issued but the shares were apportioned to Jordan for 
Wilcox and a year later a certificate issued to Wilcox, 
When did he become a stockholder? 

Burr V. Wilcox, 22 N. Y. 551. 

Is membership in a corporation dependent npon a stock 
certificate t 

819. Transfer of stock. — The State of New York im- 
poses a tax of 2 cents per share on all sales or transfers 
of stock. The Duflfy-M'Innemy Company was incorpo- 
rated for $2,000,000 of 20,000 shares. All of the stock was 
subscribed for and issued. Should the tax be paid? 

People V. DuflPy-M'Innerny Co., 122 App. Div. 
336, 106 N. Y. Supp. 878 [aff. 193 N. Y. 636]. 

820. Erandnlent certificates of stock. — The N. Y. & 
N. H. E. R. Co. was incorporated with a capital of $3,000,- 
000. Robert Schuyler was its President and also transfer 
agent. He was a member of the firm of R. Schuyler Co., 
stock brokers, owners and dealers in their stocks. When 
the firm would present shares for transfer, Schuyler would 
in the new certificates include more than the original, thus 
over-issuing the stock. These over-issued certificates came 
to the hands of innocent holders. Are they stockholders 
and what are their rights? 

N. Y. & N. H. R. R. V. Schuyler, 34 N. Y. 30. 

Was Schuyler an agent of the railroad company? What was 
the scope of his employment? 

821. Issuance of blank certificates. — The Eden MuseeCo. 
employed Jurgens as general manager of its museum. He 
took out of the safe four certificates of stock which had 
been indorsed in blank by the owners and sent to the 
company for transfer, and he used three certificates to 
obtain money for himself. They came into the hands 
of Knox, an innocent third party. What are his rights? 

Knox V. Eden Musee, 148 N. Y. 441. 
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Is a stock certificate negotiable? 

What is the effect of the Uniform Stock Transfer Actt Of 
Article 6 of the Personal Property Law of N. Y.f 

822. By-laws. — Excelsior Literary Society was incorpo- 
rated **to advance the mental development of its mem- 
bers by means of literary exercises, debates and lectures, 
and to foster sociability among its members.'' A consti- 
tution was adopted pledging the society to the support of 
a certain political party. Stein was a member then, but 
he refuses to support that party. Can he be expelled? 

Stein V. Marks, 44 Misc. 140, 89 N. Y. Supp. 921, 

823. West Bradley Mfg. Co. had a by-law forbidding 
the transfer of stock on its books by any stockholder in- 
debted to it. Bradley was the owner of 200 shares and 
was indebted to the corporation. The shares were sold 
for value to DriscoU, who had no knowledge of the by- 
law. Can DriscoU compel the corporation to transfer 
the shares on its books? 

DriscoU V. West Bradley Mfg. Co., 59 N. T. 96. 

Are the by-laws of a corporation public documents? Is the 
charter a public document? 

824. Change in by-laws. — ^McClement had a certificate 
of membership in the Independent Order of Foresters, a 
fraternal insurance association, entitling him to certain 
sick and death benefits on payment of annual assessments. 
The by-laws in force at the hour of his initiation pre- 
scribed a monthly assessment of 80 cents per $1,000. The 
by-laws provided for their amendment by a two-thirds 
vote. Pursuant to such a vote, the by-laws were amended 
by increasing the assessment. Is McClement bound to pay 
the increase? 

McClement v. Supreme Court I. 0. F., 222 N. T. 
470. 

825. Corporate voting. — Lord was a stockholder of the 
Equitable Life Assurance Society, whose charter provided 
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for election of directors by the stockholders. In 1906, the 
Legislature passed an act to facilitate the mutualization 
of insurance companies and provided that by a majority 
vote of the stockholders the policy holders might be given 
the right to elect a majority of the directors. A majority 
of the stockholders so voted. Can Lord, who dissented, 
prevent the mutualizationf 

Lord V. Equitable Life Assce. Soc, 194 N. T. 212. 

Is the right to vote a species of property? 

826. Mullins built a certain Bockaway Beach water 
service line and offered to sell it to the Queens County 
Water Co. He was a stockholder of that company, and 
at a meeting of the stockholders voted his shares in favor 
of the purchase. Oamble was a dissenting stockholder. 
Can he enjoin the salef 

Gamble v. Queens Co. Water Co., 123 N. T. 91. 

Is there a fiduciary relationship between the stockholders f 
Between a stockholder and the corporation f 

827. Directora — ^Belationship to Stockholders. — ^Hurd and 
others were directors of the Phoenix Bank and as such, 
through carelessness and wilful mismanagement, wasted its 
assets and reduced the value of its stock. Can Smith, a 
stockholder, successfully sue the directors for injury to 
his stockholdings Y 

Smith V. Hurd, 12 Mete. (Mass.) 371. 

828. The Board of Directors of the Interborough Bapid 
Transit Company unanimously voted to purchase from 
Belmont and Luttgen certain shares of Pelham Park Rail- 
road Company and City Island Railroad Company, and 
to pay therefor by issuing to Belmont and Luttgen 15,000 
shares of $100 par value of the stock of the Interborough. 
The Pelham Bay and City Island stocks were worth only 
$32,000 and it is alleged that the directors knew this 
and fraudulently intended to make a gift of this Inter- 
borough stock to Belmont and Luttgen. A stockholder on 
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these facts seeks to set aside the transaction. The de- 
fendants claim that he must first make demand on the 
corporation through its board of directors to do so. Is 
this correct? 

Cont. Sec. Co. v. Belmont, 206 N. T. 7. 

829. Powers of directors — Contracts. — The directors of 
St. Joseph Lead Company voted to issue corporate 6 per 
cent, notes aggregating $2,500,000 and to sell the notes to 
certain bankers for 90 per cent, of their face value. A 
stockholder alleges that this arrangement is improvident 
and wasteful. Can he restrain the board of directors from 
consummating it ? 

Holmes v. St. Joseph Lead Co., 84 Misc. 278, 147 
N. Y. Supp. 104. 

How far will the courts interfere with the management of a 
corporation by its directors f 

830. Gallup, Walling and Adam were directors and 
officers of the Genesee National Savings & Loan Associa- 
tion. They agreed among themselves to resign in favor 
of certain irresponsible persons whom they elected as di- 
rectors and whom they could control. The new board, 
pursuant to the directions of the old members, voted to 
purchase the stock of the old members. Can the stock- 
holders force the defendants, Gallup, Walling and Adams, 
to account ? 

Bosworth V. Allen, 168 N. Y. 157. 

Under what circumstances may a corporation buy its own 
stock? 

When may it buy stock of its directors t 

831. Salary of directors* — ^Verity and Robinson were a 
majority of the Board of Directors of the Brooklyn Lum- 
ber Company officers and its chief stockholders. They 
voted to increase their salaries by $3,000 per annum. It 
is conceded that this increase was reasonable. Can a minor- 
ity stockholder complain? 

Jacobson v. Bklyn. Lumber Co., 184 N. Y. 152. 
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832. Bividendfl.— The M'Nab & Harlin Mfg. Co. was 
incorporated with a capital of $150,000. It paid dividends 
of 25 per cent, out of its profits and in addition accumu- 
lated a surplus of $152,000, which was used in the busi- 
ness of the company. Can a stockholder compel a dis- 
tribution of this surplus as dividends? 

M'Nab V. M'Nab & Harlin Co., 16 N. Y. Supp. 448, 
62 Hun 18 [aff. 133 N. Y. 687]. 

Is there any limitation upon the declaration of dividends t 

83&. Hiscock and Gleason together owned a controlling 
interest in the Third National Bank of Syracuse, and 
jointly, as Directors and oflScers, managed its affairs. The 
bank paid dividends from 8 to 10 per cent. Hiscock dif- 
fered with Gleason about some business detail and the 
Board of Directors supported him, much to Gleason 's 
chagrin. Gleason then secretly bought up enough outside 
stock to give him control; at the annual stockholders' meet- 
ing elected a new board, and under his instructions this 
new Board refused to pay any more dividends although 
surplus profits were available. Can they be compelled to 
declare dividends? 

Hiscock V. Lacy, 9 Misc. 578, 30 N. Y. Supp. 860. 

834. The United States Trust Company declared a divi- 
dend of 16 per cent, on December 7, 1893, payable on Janu- 
ary 10, 1894. The total of this dividend was $320,000. The 
corporate capital stock tax, based on the net worth of 
the company, is fixed as of January 8, 1894. In assessing 
this tax, can the corporation deduct from its assets the 
$320,000 » 

People V. Barker, 86 Hun 131, 33 N. Y. Supp. 388. 

When, if ever, can a stockholder sue for a dividend? 

836. Bights of stockholders. — Schwarzchild & Sulzber- 
ger Company was a New York corporation with a capitali- 
zation of $5,000,000 divided into 50,000 shares. No pre- 
ferred stock was provided for in its charter, which was 
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granted in 1893. In 1901, the Legislature provided that by 
consent of two-thirds of the stockholders, preferred stock 
might be issued. Thereafter over two-thirds of the stock- 
holders consented in meeting to increase the stock by 
$5,000,000, such increase to be 7 per cent, preferred stock, 
preferred both as to dividends and assets. Hinckley held 
425 shares and voted against the increase and preference. 
Can he enjoin it? 

Hinckley v. Schwarzchild & Sulzberger, 107 App. 
Div. (N. Y.) 470, 95 N. T. S. 357. 

836.. Browne and others presented to the Secretary of 
State of New York a proposed certificate of incorporation 
of the National Investing Company. The certificate pro- 
vided for preferred and common stock, but that the pre- 
ferred stock should have no right to vote for directors. 
Can the Secretary of State reject the charter? 

People ex rel. Browne v. Koenig, 133 App. Div. 
(N. Y.) 756, 118 N. Y. S. 136. 

837. Continental Trust Company was incorporated with 
a capital of $500,000, consisting of 5,000 shares of the par 
value of $100 each. On January 29, 1902, it had a surplus 
of $1,048,000 and the book value of the stock was $309 per 
share. Blair and Company proposed to take $500,000 of 
new stock at $450 per share, provided the stock was in- 
creased by $500,000. The increase was duly voted. Stokes 
holds 221 shares and demands the right to subscribe for 
a proportionate part of the increase at par. Is he right? 

Stokes V. Continental Trust Co., 186 N. Y. 285. 

838. Suppose this were unissued stock, part of that 
^ originally provided for in the charter? 

Russell V. American Gas Co., 152 A. D. 138, 136 
N. Y. Supp. 602. 

839. Sec. 32 of If. Y. Stock Corporation Law — ^Inspec- 
tion of stock book. — Henry Steinway was a stockholder of 
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Steinway & Sons, but was not an oflScer or director. He 
claims the right to inspect and make copies of the books 
of account. Irrespective of any statute, had he such a 
right?. 

Matter of Steinway, 159 N. Y. 250. 

Can a stockholder employ an accomitant to examine the books 
of his corporation f 

840. Dr. Kennedy sold to a corporation. Dr. David 
Kennedy Corporation, certain formulas for compounding 
medicines and received certain shares of stock. Later he 
ceased to have control of the corporation, and engaged 
in a similar business in his own name, competing with 
the corporation. He demands the right to inspect the 
books of account of the corporation. Can it be refused? 

In re Kennedy, 75 App. Div. 188, 77 N. T. Supp. 
714. 

841. Stockholder's liability. — ^AUen Taylor, together 
with others, signed a paper setting forth the common pur- 
pose to incorporate a company under the name of the Ga- 
zette Publishing Company, with a capital of $15,000 di- 
vided into 150 shares. He subscribed for one share. The 
company was then incorporated without further action on 
Taylor's part, and one share of stock was issued and 
tendered to him. He refused to accept or pay for it. Can 
the company recover? 

Yonkers Gazette Co. v. Taylor, 30 App. Div. 334, 
51 N. Y. Supp. 969. 

Was a payment of 10 per cent, at the time of subscription neces- 
sary to validate it ? 
N. Y. Stock Corpn. Law, Sec. 53. 

842. Brown became the transferee of 60 shares of Sigwa 
Iron Company stock, on which only 70 per cent, had been 
paid, as he knew. Can the company sue him for the re- 
maining 30 per cent.? 

Sigwa Iron Co. v. Brown, 171 N. Y. 488. 

Was the transfer equivalent to an assignment f 
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848. Raymond subscribed for 20 shares of Rochester 
Land Company stock, and the stock was issued to him, on 
payment of only 62^^ per cent. He transferred the shares 
to Van Every, who caused the transfer to be noted on 
the books of the company and received a new certificate. 
Can the corporation now hold Raymond for the balance 
of his subscription? 

Rochester Land Co. v. Raymond, 158 N. Y. 576. 

844. Consideration for issue of stocks. — The Albany and 
Hudson Railroad Company issued and gave to Blakeslee 
24,920 shares of its stock, fully paid and non-assessable, 
in consideration of his contract to build a railroad. Can 
the receiver of the railroad company recover the par value 
of the stock from Blakeslee? 

Bostwick V. Young, 118 App. Div. 490, 103 N. Y. 
Supp. 607, [aff.] 194 N. Y. 516. 
For what can corporate stock be issued? 

845. Stock issued to promoters. — ^Lang and others per- 
formed certain services as promoters of the Canadaway 
Fertilizer Company, and after incorporation they, as di- 
rectors, voted to themselves 10 shares each, in payment 
for those services. Can a receiver of the corporation re- 
cover the par value from them? 

Lamphear v. Lang, 157 App. Div. 306 ; 141 N. Y. 
Supp. 967. 

846. Issuance of stock without cash payment. — ^Wilson 
obtains from Bishop Saterlee of Washington an agreement 
to edit a church history. Then with others he incorporated 
the Episcopal Church History Company to publish such a 
work, and transferred his agreement with Bishop Saterlee 
to the corporation, in consideration of the issuance to him 
of $25,000 of stock. Can a judgment creditor of the cor- 
poration recover the par value of this stock from Wilson? 

Stevens v. Episcopal Church History Co., 140 App. 
Div. 570, 125 N. Y. Supp. 573. 
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847. Andrews sold to the Empire Manufacturing Com- 
pany certain steam engines, boilers, etc., in consideration 
of the issuance to him of $100,000 of the stock. Witnesses 
testified that the property was worth no more than $50,000. 
The Board of Directors were of the opinion that it was 
worth $100,000, Can a creditor compel payment of the 
$50,000 f 

Boynton v. Andrews, 63 N. T. 93. 

848. Tmrt fund doctrine. — ^Bartlett was a judgment 
creditor of the N. J. Steam Navigation Company. Three 
years before, the directors of the company had sold three 
of its steamboats for $750,000 and had divided the money 
ratably among the stockholders. Daniel Drew, one of the 
stockholders, received more than enough to pay plaintiff's 
claim. The corporation is now insolvent. Can Bartlett 
recover from Drewt 

Bartlett v. Drew, 57 N. T. 587. 

Under what circmnstances can the corporation divide its capi- 
tal amongst its stockholders t 

840. Merger. — ^By the will of Herman Bergdorf he ap- 
pointed William Junghans, Gustav Engelke and Morton 
Trust Company executors and trustees. Prior to his death, 
the Morton .Trust Company was merged into the Guaranty 
Trust Company, under Sections 36 to 40 of the New York 
Banking Law. The individual executors contend that let- 
ters testamentary should not issue to the Guaranty Trust 
Company because it was not named in the will as executor 
or trustee. Is this right? 

Matter of Bergdorf, 206 N. T. 309. 

850. The Block Lighting Company transferred all of 
its assets, including its franchises, to the Manhattan Light- 
ing Company. The Block Company and the Manhattan 
Company were merged with the New York Gas & Electric 
Light, Heat and Power Company. This last-named com- 
pany then consolidated with the Edison Electric Illuminat- 
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ing Company, and became the New York Edison Company. 
Irvine was a creditor of the Block company. Can he sue 
the New York Edison Company at law for his debt f 
Irvine v. N. Y. Edison Co., 207 N. Y. 425. 
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851. Turisdiction of courts. — ^The Evansville Contract 
Company had several contracts with the Government, by 
the terms of which part payments were to be made as 
the work progressed, and a percentage of the moneys earned 
was to be retained by the Government until completion of 
the work. The U. S. Fidelity & Guaranty Co. was surety 
on the bonds of the contractor given to the Government. 
The Evansville Contract Company partially performed the 
contracts, and became insolvent and was adjudicated bank- 
rupt. The trustee in bankruptcy completed the contracts 
and had on hand some $27,600, subject to payment of pre- 
ferred claims and others. The surety company claims the 
avails of these contracts as indemnity on its bonds, and 
brought suit in the Circuit Court to have its claims de- 
termined. Can the action be maintained? 

U. S. Fidelity & Guaranty Co. v. Bray, 28 A. B. 
R. 207. 
Can the Bankruptcy Court restrain actions in the State courts f 

852. M. Zier & Company, an Indiana corporation, be- 
came insolvent, and a receiver of its property was appointed 
by the Indiana court, pursuant to the laws of Indiana. 
The receiver thus appointed took possession of the assets. 
Later, a petition in bankruptcy was filed against the com- 
pany and a receiver was appointed by the U. S. District 
Court in bankruptcy. Which receiver is entitled to posses- 
sion of the assets? 

In re Watts, 10 A. B. R. 113. 

853. On February 20, 1913, Mitchell, Alexander and 
McGovem became copartners and transacted business until 

256 
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March 18, 1913, in the County of New York, Southern Dis- 
trict of New York. On March 18, 1913, the firm was dis- 
solved by mutual consent. On March 22, 1913, a petition 
in bankruptcy was filed against the firm in the District 
Court, Southern District of New York, where each of the 
partners had resided for over six months. Has this court 
jurisdiction to declare the partnership bankrupt? 
Matter of Mitchell, 33 A. B. R. 463. 

854. The Quanacevi Tunnel Company was an Arizona 
mining corporation. Its charter gave Phoenix, Arizona, 
as its principal place of business. It conducted no mining 
business, but confined its activities to selling stock, from 
an oflBce in Manhattan, New York City, where all its books 
were kept and where its Board of Directors met. Has the 
District Court for the Southern District of New York juris- 
diction to declare it bankrupt? 

In re Guanacevi Tunnel Co., 29 A. B. R. 229. 
Of what state was this company a citizen? 

855. Who may be adjudged bankrupts — ^Natural persons. 
— ^Until May 1, 1914, Shelhorse was operating a grist mill, 
in which business he accumulated various debts. On July 
14, 1914, he confessed judgments to certain creditors and 
these judgments became liens on his property. He was 
then insolvent. Within four months thereafter, a petition 
in bankruptcy was filled against him. Prior to the filing 
of the petition and about August 1, 1914, he had gone 
to work as a wage earner for one Walton. Can he be ad- 
judicated bankrupt t 

Chemical Co. v. Shelhorse, 35 A. B. B. 720. 
What is meant by a wage eamerf 

856. S. H. Still, L. C. Still and H. D. Still Jr. were co- 
partners under the firm name of H. D. Still 's Sons, owning 
and operating farms aggregating nearly 5,500 acres and 
drawing out crops averaging $58,000 per annum. The firm 
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also ran a general store, for the conyenience of its work- 
men. Can the firm be adjudicated bankrupt? 

Still's Sons V. National Bank, 31 A. B. B. 320. 

857. Walrath, an infant, owed Parsnow over $1,000 on 
a judgment recovered in an action for negligence. Can 
Walrath be adjudicated bankrupt f 

In re Walrath, 24 A. B. B. 541. 

If this debt had arisen on contract, could the infant be 
adjudicated f 

868. Bamum gave music lessons to any one who would 
engage him, at so much per hour. Can he be adjudicated 
bankrupt? 

Bank of Wilkes-barre v. Bamum, 20 A. B. R. 439. 

85ft. Corporations. — The Seaboard Fire Underwriters 
was an unincorporated association, in business for the pur- 
pose of insuring against fire loss, by policies underwritten 
by its various members. Can the association be adjudicated 
bankrupt? 

Matter of Fire Underwriters, 13 A. B. R. 722. 

What corporations cannot be adjudicated bankrupt? 

860. Acts of bankruptcy — ^Elementfr— Insolvency. — ^West 
Co., a corporation, owed debts of over $1,000, but was not 
insolvent. It executed a general assignment for the benefit 
of its creditors. Can it be adjudicated an involuntary 
bankrupt ? 

West Co. V. Lea Bros., 2 A. B. B. 463. 

881. The Golden Malt Cream Company had assets of 
$35,000 and owed $24,000. Most of its indebtedness was 
past due and it did not have sufficient liquid assets on 
hand to pay its debts. It committed an act of bankruptcy. 
Can it be adjudicated bankrupt? 

In re Golden Malt Cream Co., 21 A. B. B. 36. 

How is insolvency defined in the Bankruptcy Act? 
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862. Meier conveyed certain real estate to LosIi,/with the 
intent of defrauding his creditors. In determining his 
solvency, can the property so conveyed be treated as an 
asset t 

Acme Food Co. v. Meier, 18 A. B. R. 550. 

Must he be insolvent at the time of filing the petition? 

863. Samuels, Lesser and Valentine were copartners 
under the firm name of Abrahams & Lesser. The part- 
nership assets were insufficient to pay the firm debts, but 
Valentine's individual property was ample to pay both 
his own and the firm debts. Preferential payments are 
alleged as an act of bankruptcy. Can the partnership 
be adjudicated bankrupt f 

Matter of Samuels & Lesser, 32 A. B. R. 436. 

864. Acts of bankruptcy — ^Fraudulent transfers. — 
Hughes conveyed, without consideration, practically all of 
his property to his wife, leaving less than sufficient to 
pay his debts. His purpose was to have her sell the prop- 
erty and pay everybody whom he owed, and to place it 
out of the reach of one creditor, Zeltner Brewing Company, 
so that they could not annoy him. Within four months 
of this transfer, a petition in bankruptcy was filed against 
him. Can he be adjudicated f 

In re Hughes, 25 A. B. R. 556. 

865. Acts of bankruptcy — ^Preferential payments, etc — 
On October 17, 1898, the Rome Planing Mills permitted 
certain of its creditors to obtain judgment against it, levy 
on its property and sell the same. On October 31, 1898, it 
forfeited to the Oneida County Savings Bank a certain 
contract between them for the purchase of real estate, on 
which it had made partial payments. On November 1, 
ldl8, a petition in involuntary bankruptcy was filed 
against it, alleging the above facts. Are these acts of 
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bankraptcy t Is intent to prefer necessary ! Is insolvency 
at the time of preference necessary f 

In re Rome Planing MiUs, 3 A. B. R. 123. 

Discuss difference between a preferential payment as an act 
of bankruptcy, and a voidable preference. 

866. On May 25, 1903, Riggs Restaurant Company, 
while insolvent, executed a chattel mortgage upon all its 
goods and chattels to a creditor, Herman Schlosser, with 
intent to prefer him. On September 2, 1903, a petition 
in involuntary bankruptcy was filed against the company, 
alleging the foregoing as an act of bankruptcy. Is the 
petition sufficient? 

In re Riggs Restaurant Co., 11 A. B. R. 508. 

667. J. H. Fisher and Henry Fisher were copartners, 
doing business as J. H. Fisher & Co. The firm had no 
assets and owed debts. J. H. Fisher and Henry Fisher 
were both insolvent. J. H. Fisher transferred to one of 
the firm creditors practically all of his individual prop- 
erty in payment. May the firm be adjudicated involun- 
tary bankrupt? 

Mills V. J. H. Fisher & Co., 20 A. B. R, 237. 

868. General assignment. — ^McCrum was an officer of 
the McCrum Howell Co. and indorser on certain of the 
company's notes. He transferred by an absolute deed some 
of his real estate to Telling, and Telling in a separate 
paper agreed to sell the real estate and divide the pro- 
ceeds ratably among the holders of these indorsed notes. 
McCrum retained other assets worth $15,000. Is this trans- 
fer an act of bankruptcy on his part? 

Matter of McCrum, 32 A. B. R. 604. 

869. Henry Meyer and Joseph R. Dickinson were co- 
partners under the firm name of Meyer & Dickinson. The 
firm was insolvent and Meyer executed in the firm name 
a general assignment for the benefit of creditors to Spar- 
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hawk. Dickinson was not consulted and knew nothing 
about the assignment. Is this an act of bankruptcy t 
In re Meyer, 3 A. B. R. 559. 

Can the firm be adjudicated bankrupt on the foregoing facts f 

870. Keoeivership. — ^Maplecroft Mills was a South Caro- 
lina corporation. An action was commenced against it in 
the State court, by one of its creditors, alleging that it owed 
some $176,000, and had assets consisting of a factory and 
other assets of $313,000; it was further alleged that on 
a forced sale the assets would not bring fifty per cent, 
of their face value, and it could not meet its maturing 
obligations, and unless a court of equity took possession 
of the property, the creditors would levy and sell and 
there would be a waste of the assets. On this complaint, 
a receiver was appointed in the State court. Is this 
an act of bankruptcy? 

Maplecroft Mills v. Childs, 35 A. B. R. 311. 

Note: These creditor's actions in equity are becoming more and 
more numerous. To what extent do they differ from a proceeding 
in bankruptcy f 

871. Admission and consent. — ^Mutual Mercantile Agency 
was a corporation, and its President, by order of its Board 
of Directors, admitted in writing its inability to pay its 
debts and its willingness to be adjudged a bankrupt on 
that ground. Is this an act of bankruptcy? 

Matter of Mercantile Agency, 6 A. B. R. 607. 

872. Petition and proceedings — ^Who may file a volun- 
tary petition. — The Guanacevi Tunnel Company was a 
mining corporation. Its Board of Directors voted that it 
file a voluntary petition to be adjudicated bankrupt, and 
authorized its President to sign the petition. May it be 
adjudicated T 

In re Guanacevi Tunnel Co., 29 A. B. R. 229. 

What corporations may be declared bankrupt t 
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873. Is a Tolnntaiy petitioner required to be insolyent f 
Matter of Foster Paint & Yamish Co., 31 A. B. B. 

548. 

874* Schwaninger owed a judgment creditor $1,065 and 
had no other creditors and no assets. He filed a volun- 
tary petition, and the sole creditor moves to dismiss it, 
on the ground that Schwaninger does not ''owe debts.'* 
Should the motion be granted t 

In re Schwaninger, 16 A. B. B. 427. 

876. Who may file inyolimtary petition. — ^The holder of 
a note made by X, and indorsed by Bothenberg, which 
note was not due, joins as one of three petitioning creditors 
against Bothenberg. Is the petition defective f 
Matter of Bothenberg, 15 A. B. B. 485. 

876. Grant Shoe Company sold shoes to a firm, with 
an express warranty; this warranty was broken to the 
damage of the purchaser in $3,732. He files a petition 
in involuntary bankruptcy against the shoe company, al- 
leging that it owes over $1,000, is insolvent, has less than 
twelve creditors, and has assigned all of its property to 
one creditor under an agreement that the creditor should, 
out of the proceeds, pay himself and all other creditors, 
except the petitioner. This assignment occurred within four 
months of the filing of the petition. Is the petition valid f 
In re Grant Shoe Co., 12 A. B. B. 349. 

Is there any distinction between a ^'provable" claim and an 
''allowable^' claim T 

877^ Schedules.— B. G. Mackey & Co., bankrupts, filed 
schedules of their assets and liabilities, and in listing 
their creditors, made use of initials instead of full Chris- 
tian names, used abbreviations in stating addresses of cred- 
itors, such as **Phila, Pa." The bankrupt further used 
ditto marks where several successive creditors resided in 
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the same place. Are the schedules defective and may they 
be amended? 

In re Mackey & Co., 1 A. B. R. 593. 

Describe form and contents of schedules. 
What is their purpose f 

878. Temporary receiver. — The Sheriff of New York 
County had levied on the property of Lufty under an 
attachment ; a petition in involuntary bankruptcy was filed 
against Lufty and a receiver appointed by the District 
Court, and an injunction issued forbidding the Sheriff to 
make any disposition of the goods. Maksond claimed to 
own the goods and with knowledge of the foregoing pro- 
ceedings, obtained possession of the goods from the Sheriff. 
Is Maksond guilty of contempt of court? 

In re Lufty, 19 A. B. R. 614. 

What is the purpose of a temporary receivership and in- 
junction? 

879. A petition was filed against Oakland Lumber Com- 
pany, alleging an assignment for the benefit of creditors. 
On the same day and prior to adjudication, an application 
was made for the appointment of a receiver, on allegations 
that the assets consisted of lumber and outstanding ac- 
counts, and that '*it is necessary in order to protect and 
preserve the assets" that a receiver be appointed. Should 
a receiver be appointed on these statements? 

Matter of Oakland Lumber Co., 23 A. B. R. 181. 

880. An involuntary petition in bankruptcy was filed 
against Ward. The petitioner, by a separate application, 
asked that one 'Donald, who had in his possession cer- 
tain assets of Ward, but claimed the right to own them, 
be restrained from making any disposition of them. Can 
the court grant this application? 

In re Ward, 5 A. B. R. 215. 

What is meant by "summary proceedings"? By "plenary 
suit"? 

As to jurisdiction of court over adverse claimants, see Bardes 
v. Bank, 178 U. S. 624, 4 A. B. R. 163. 
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881. Isaacfion condncted a retail store and a petition in 
bankmptey was filed against him and a receiver appointed. 
Tlie court made an order permitting the receiver to con- 
tinue the business for twenty days, and the receiver did 
80 for five days. A loss resulted by reason of the con- 
tinuance of the business. Can the receiver be charged with 
that lossT 

Matter of Isaacson, 23 A. B. B. 98. 

How are debts incurred by the receiver in contiauing a bnsi- 
nesSy such as rent, to be paidf 

882. Tnutee : Election of .— L. W. Day & Co., a corpora- 
tion, was adjudged bankrupt. At the first meeting of 
creditors, Wodiska, a director of the company, and Mann, 
an officer of the company, and X, its attorney, each filed 
claims which were allowed and proved. In addition, Wo- 
diska had taken up nine notes of the company, on which 
he was indorser, and shortly before the meeting had as- 
signed without consideration each of the notes to a separate 
person, and these persons filed their separate claims and 
gave Wodiska power to vote for them. In the election of 
trustee, can these nine claims be counted as the votes of 
nine creditors? Also, can the director, the officer and 
the attorney vote on their respective claims t 

In re L. W. Day & Co., 24 A. B. E. 252. 

How is a trustee elected or appointed T 

883. Title of tnutee. — ^Frazin & Oppenheim leased 
premises from X, the owner, by a lease which provided that 
if the title to the lease should pass by operation of law 
to any receiver or trustee, the lessor might elect to termi- 
nate the lease. A petition in bankruptcy was filed against 
Prazin & Oppenheim, and a receiver appointed. Later, 
they were adjudicated bankrupt, and a trustee was elected. 
On these facts, can the landlord terminate the lease? 

Matter of Frazin & Oppenheim, 24 A. B. R. 903. 

What is the rule as to vesting of burdensome assets f 
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884. On December 17, 1910, a petition in bankruptcy 
was filed against Judson. On January 4, 1911, he com- 
mitted suicide. On January 9, 1911, an adjudication in 
bankruptcy was entered against him. Prior to the filing 
of the petition, he had three policies of life insurance upon 
his life, payable to his estate. The trustee in bankruptcy 
collected all three policies. The surrender value on De- 
cember 17, 1910, was $63.80. What are the rights of the 
trustee t 

In re Judson, 27 A. B. R. 704. 

885. Racine Knitting Company was a Wisconsin corpo- 
ration ; it leased part of its premises to Security Warehouse 
Company, and occupied the portion so leased with the 
goods of the knitting company. The Warehouse Company 
did not occupy any part of the premises although the same 
were in form leased to it. The warehouse company issued 
to the knitting company warehouse receipts for the goods 
in the leased premises. There was no change of posses- 
sion in fact. The knitting company in turn pledged the 
receipts to various banks as collateral for loans. Upon 
bankruptcy of the knitting company, who has title to the 
goods? 

Security Warehouse Co. v. Hand, 19 A. B. R. 291. 

886. Remsen Manufacturing Company was bankrupt. 
It has previously purchased an adding machine from 
Adder Machine Company, upon a contract of conditional 
sale which provided that title should not pass until the 
machine was fully paid for. This contract was not filed 
in the Register's OflSice. The law of the State (New York) 
provided that such contracts should be void as to sub- 
sequent purchasers, pledgees or mortgagees in good faith, 
unless so filed. The machine had not been fully paid for 
at the time of bankruptcy, and both the machine com- 
pany and the trustee claim it. Who is entitled to it? 

Matter of I. S. Remsen Mfg. Co., 35 A. B. R. 195. 

Suppose the instrument had been a chattel mortgage? 
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887. Sibley suffered a broken leg through the negli- 
gence of Nason. He sued to recover his damages, but 
before the trial of the action, he was adjudged bank- 
rapt. Does his trustee take title to the cause of action f 

Sibley v. Nason, 22 A. B. R. 712. 

888. McNamara, in order to defraud his creditors, trans- 
ferred real estate to his wife. Six months afterwards a 
petition in bankruptcy was filed against him. What are 
the rights of the trustee with regard to this real estate? 

In re McNamara, 2 A. B. B. 566. 

889. Title of tnutee— Beolamation proceedii^pi. — ^David 
Ungerleider, having as sole assets, a cash register and 
eighty bottles of whisky, and owing upwards of $20,000, 
purchased ten barrels of whisky from Diamond Distilleries 
Company on credit. A week after delivery of the goods 
a petition in bankruptcy was filed against him. Can the 
Diamond Distilleries reclaim the goods from the trustee! 

Halsey v. Diamond Distilleries Co.^ 27 A. B. B. 
333. 
What are the elements of fraud t 

890. Voidable preferences. — George E. Wallace was in- 
debted to his wife, upon a bona fide consideration, in the 
sum of $10,000. Knowing that he was insolvent, he trans- 
ferred to her certain stocks worth $10,000 in payment of 
his debt. She also knew all of his circumstances. More 
than four months after this a petition in bankruptcy was 
filed against him. Can the trustee recover these stocks 
from Mrs. Wallace? 

Lyon V. Wallace, 35 A. B. E. 688. 

Does a preferential payment to one creditor constitute a fraud 
upon the others, under common law? 

891. Kaufman had purchased goods for a long time 
from Boseman, and the two were social friends. Occa- 
sionally when Kaufman was short of money he would re- 
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turn goods to Boseman which he had bought from him 
and could not pay for. During April, May and June, 1913, 
he thus returned $1,150 worth of goods. On July 1, 
1913, he filed a voluntary petition in bankruptcy. The 
trustee sues to recover from Roseman the sum of $1,150, 
and proves the foregoing facts, and further shows by an 
appraisal of the bankrupt's property made after adjudi- 
cation that he is now insolvent. Can the trustee recover f 
Boseman v. Coppard, 35 A. B. B. 786. 

892. Preferences. — ^Eobusch was president of a corpo- 
ration and also an indorser for its accommodation on 
$4,000 of its notes, held by the bank. Within four months 
of the filing of the petition, and while insolvent, Kobusch, 
as president, knowing its condition, caused his company 
to pay these notes in full. Can the trustee in bankruptcy 
recover from Kobusch the amount of the payments? 

Kobusch V. Hand, 19 A. B. E. 379. 

893. Sawyer, while insolvent, gave a chattel mortgage 
to Wyner, to secure a debt of $1,500. Wyner only advanced 
$1,310, the balance being interest for six months at 12 
per cent, and a bonus of $100. Sawyer was insolvent and 
Wyner knew it. Within four months a petition in bank- 
ruptcy was filed against Sawyer. Assuming that the trans- 
action was not usurious, can the trustee set aside the mort- 
gage as a preference? 

In re Sawyer, 12 A. B. B. 269. 

894 Elein owed $10,000 to the First National Bank of 
Canton and was insolvent. He applied to the Bank for 
a further loan of $5,000 and offered to secure both debts 
by a chattel mortgage on his fixtures for $15,000. The 
cashier of the bank examined the fixtures and also the 
books of Klein, which books did not disclose his insol- 
vency. The bank then made the loan of $5,000 and took 
the diattel mortgage for $1,500. Elein became a bankrupt 
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within four months. Can the trustee set aside the mort- 
gage as a preference T 

Dougherty v. Bank, 28 A. B. R. 263. 

What is meant by '^reasonable eanse to believe a preference 
18 intended'' f 

895. Crediton— Proyable claims. — ^Biggs was killed by 
the negligence of the N. Y. Tunnel Company. His ad- 
ministratrix sued in the state court to recover damages. 
Prior to judgment, the tunnel company became bankrupt. 
May the administratrix prove her claim t 

Matter of N. T. Tunnel Co., 20 A. B. B. 25. 

Suppose judgment had been recovered, could the claim be 
provedf 

896. Prior to his bankruptcy, Adams had contracted 
with certain builders to build houses for him. No work 
had been done under the contract when a petition in 
involuntary bankruptcy was filed against him. There- 
after and before adjudication, the builders furnished labor 
and materials under the contract in ignorance of the bank- 
ruptcy proceedings. Have they any provable claim t 

In re Adams, 12 A. B. B. 368. 
Cf. Matter of Both & Appel, 24 A. B. B. 588 (Case 
No. 909). 

897. Creditor*— Priority. — ^By a statute of New Jersey, 
all corporations are required to pay an annual license fee 
or franchise tax of one-tenth of one per cent, of the out- 
standing stock, and that such tax should become a debt 
of the corporation and if unpaid for three years, the charter 
might be revoked. Can the State of New Jersey prove 
as a priority creditor a claim for such a tax? 

In re Cosmopolitan Power Co., 14 A. B.'R. 604. 

898. The City of New York levied a personal prop- 
erty tax of $1,173 upon the Selwyn Importing Company, 
upon an assessment of $73,950 on its personal property. 
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At that time the corporation was insolvent and had no 
taxable property. Can the claim of the City be expunged? 
In re Selwyn Importing Co., 18 A. B. R. 190. 

899. The City of New York furnished water, by water- 
meter, to Hills, and a water bill for $355.15 became due. 
Can the City prove this claim in priority to other creditors 
of Hills in bankruptcy? 

In re Hills, 34 A. B. R. 43. 

900. Mitchell, a jeweler, became bankrupt, and the court 
empowered the petitioning creditors to employ a watch- 
man to take care of the property. Accordingly, a night 
and a day watchman were employed and now present a 
claim for compensation. In making up a dividend sheet, 
how shall this claim be treated! 

In re Mitchell, 32 A. B. R. 391. 

901. Magid was treasurer and general manager of the 
Metropolitan Jewelry Company, a corporation. He was a 
stockholder and his wife held a controlling interest in 
the stock of the company. Upon bankruptcy of the cor- 
poration, can Magid claim any priority for salary due 
himJ 

In re Metropolitan Jewelry Co., 31 A. B. R. 752. 

What claims for salary or wages have priority t 

908. Gilkey, Dewey, and others were copartners in 
business known as the Union Bank. The partnership 
and all the members were adjudicated bankrupt. Merrill 
proved a claim against Gilkey for $10,000 on an individual 
indebtedness. The trustee in bankruptcy, on behalf of 
the partnership, filed a claim against Qilkey for $95,000. 
Merrill urges that his claim must be paid in full out of 
Gilkey 's separate estate before any payment to the trustee 
on the claim of the partnership. There are assets in both 



270 PROBLEMS IN BUSINESS LAW 

the partnership estate and in Gilkey's. Is Merrill's con- 
tention sound f 

Matter of Union Bank, 25 A. B. B. 148. 

What is meant by ''marshaling assets" t 

• 

90S. Duties of the bankrupt. — ^Weinreb, a bankrupt, tes^ 
tified that nine days before the bankruptcy he paid out, 
in cash $18,200 to a stranger in payment for smuggle^, 
diamonds, which Weinreb said he had received eight months, 
before, but bad never entered in his books. If the court; 
is convinced that this story is a fabrication, can it maka 
a summary order compelling Weinreb to pay over the. 
$18,200 to the trustee? 

In re Weinreb, 16 A. B. R. 702. 

How can such an order be enforced! 

904. Discharge. — ^May a creditor with a provable claim, 
which he has not proved, oppose the discharge of a bank- 
rupt? 

Matter of Nathanson, 19 A. B. R. 56. 

What are the grounds of opposition to a discharge? 

905. Hale, while a bankrupt, testified upon examination 
that he had no real estate, and that certain real estate 
standing of record in his name was held by him only as 
trustee for his children. The real estate was purchased 
with moneys owned one-third by the bankrupt, and two- 
thirds by the children. Should his discharge be denied? 

In re Hale, 31 A. B. R. 88. 

906. At the time the bankrupts prepared their schedules 
they had books of account in their possession, but these 
books have since disappeared and the bankrupts do not 
account for their disappearance. Can they obtain their 
discharge ? 

Ablowich V. Stursburg, 5 A. B. R. 403. 

Is a merchant compelled to keep books of account? 
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907. Dresser devised a plan of raising money for a 
, corporation by having the corporation draw drafts on 
, Dresser, which drafts he accepted for the accommodation 
,of the corporation, and then placed in the hands of a 
, broker for sale. To facilitate the sale he gave the broker 
^a written statement of his financial condition, which the 
^broker showed to purchasers of the drafts. This statement 

was false. Can Dresser obtain a discharge in bankruptcy ? 
In re Dresser, 16 A. B. R. 561. 

908. Prior to his bankruptcy, the bankrupt fraudu- 
lently transferred part of his assets, so that at the time of 
the bankruptcy he had no right,, title or interest therein. 
Can his discharge be denied on this ground? 

In re Hammerstein, 26 A. B. E. 757. 

909» Effect of discharge. — ^Both & Appel were tenants 
of Berkowitz under a lease for five years, from February 1, 
1908, at a rental of $3,000 per annum, payable quarterly. 
On May 27, 1908, Roth & Appel were adjudicated bank- 
rupts. Berkowitz, under the terms of the lease, relet the 
premises at a loss of $1,775, which deficit the lease stated 
should be paid by Roth & Appel. Can this claim of Berko- 
witz be proved in bankruptcy f Is it dischargeable in bank- 
ruptcy f 

Matter of Roth & Appel, 24 A. B. R. 588. 

910. Gleason, a lawyer, sued Harry K. Thaw to recover 
damages of $60,000 upon a complaint which alleged that 
when Thaw was indicted for murder, he sought to retain 
Gleason as his attorney and falsely and fraudulently repre- 
sented that he had an interest in his father's estate worth 
$500,000; on the strength of this representation, Gleason 
became his attorney and performed services worth $60,000. 
Thaw sets up his discharge in bankruptcy as a defense. 
Is the defense valid? 

Gleason v. Thaw, 34 A. B. R. 177. 



